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On the road

Engaging with our profession

High on my list of priorities for 2018
is engaging with our stakeholders,
profession and wider community.

We have been meeting with all levels of
government — including the Attorney-General,
our Government Ministers and also shadow
Ministers. These conversations have been an
excellent way to not only meet and greet our
politicians and influencers, but also to share
our agenda for the year.

| have also been fortunate to visit some

of our regional areas in February, with visits to
Mackay, Rockhampton, Townsville, Gladstone
and the Gold Coast. These visits enabled

me to touch base with local solicitors and
members of the district law associations as
well as some of our judiciary members. This
connection to regional Queensland is one that
the Society is passionate about maintaining.

The first QLS Council meeting of the year

was held last month, when our new Council
members for 2018/19 met to discuss the
strategic direction of the Society, and other key
issues for our profession. After this meeting,

| joined some of our QLS policy committee
chairs in a media training session to look at the
best ways to share our stories with our local
journalists and news publications.

Another event which was of great worth was
our annual Member New Year Celebration

at Brisbane’s Banco Court. It was a privilege
to hear from Queensland’s Chief Justice

and to be granted her court for the evening.
| greatly enjoyed meeting with members of
the Brisbane profession and talking about
the issues important to them. This event

back to contents

also gave me the opportunity to share a
snapshot of my vision for 2018, which | will
elaborate on at the Legal Profession Dinner
and Awards this month.

There was also a ‘blast from the past’

S0 to speak, with visits to local law school
orientations in February by myself and deputy
president Bill Potts. Speaking to our next
generation of solicitors, we were able to

offer some words of wisdom, as well as an
explanation of the role of solicitors in their
communities and what Queensland Law
Society can do to assist them in their career
paths. | look forward to meeting with more
students later this month at the QLS Legal
Careers Expo, and also meeting with some of
our early career lawyers and junior barristers
at the first Modern Advocate Lecture Series
for 2018 on 15 March. This highly anticipated
event will feature the Honourable Justice
Martin Daubney, president of the Queensland
Civil and Administrative Tribunal.

Queensland’s legal profession was also
pleased to see the fruition of our advocacy on
transitioning 17-year-old offenders out of the
adult justice system last month. The changes
took effect on 12 February, and you will find
an article discussing some of these changes
further in this month’s Proctor. Queensland
Law Society policy committees and the
wider legal profession have called for this
change for many years, including mentions
in the 2015 Queensland State Election Call
to Parties document. Some 27 years after
this legislation first came into effect, we have
now joined every other state and territory in
Australia by abolishing this law and moving
17-year-old offenders back into the youth
justice system where they belong.

President’s report

| would like to thank our advocacy team,
policy committees and the wider profession
for their work and support of this change. Our
policy committees carry out excellent work
each and every year, and | thank them for
their hard work and dedication. | look forward
1o seeing the great work they will carry out in
2018, now that Queensland Parliament has
commenced sitting again for the year. The
next sitting dates are 6-8 March.

| encourage you to keep up to date with all
that the Society is doing via this publication,
our weekly QLS Update electronic newsletter,
our website and social media channels. Feel
free to also provide feedback to me at any
time via the email below.

Ken Taylor
Queensland Law Society president

president@qls.com.au
Twitter: @QLSpresident
LinkedIn: linkedin.com/in/
ken-taylor-qlspresident
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A better view
of professional
development

QLS Shop farewells DVDs

In recent years we have worked hard
to harness technology to provide a
better service to members.

This has included moving QLS membership
renewals online, along with the biennial
election process.

This year, another significant change has
occurred — recordings of QLS professional
development events are now available
on-demand via the QLS Shop.

While this content has been available on
DVD for some time, the efficiencies this
change achieves are obvious.

On-demand purchases are available to

you instantly; gone are the days of waiting
for the DVD to arrive in the maill With

the CPD year ending on 31 March, the
professional development content available
on-demand in the QLS Shop offers
members a convenient and simple way

to achieve their CPD point requirements.

Some things haven’t changed: the quality of
the professional development content available
on-demand is the same as what you have
been used to on DVD, you can pre-purchase
recordings of events you can't attend to

watch on-demand at a time and place that is
convenient to you, the material available in the
QLS Shop is relevant to the current CPD year,
and one CPD point can still be accrued for
each hour of on-demand content.

With more than 50 on-demand videos to
choose from, including livecast recordings,
conferences, and workshops we have made the
process of accessing recordings on-demand

as easy as possible. Simply visit the QLS Shop
(gls.com.au/shop), make your selection(s), and
exit via the checkout. Once purchased, you will
receive an email with a link to the page where
the video is available to watch.

For more information, please contact
the QLS events team on 07 3842 5806
or email events@qls.com.au.

back to contents

Results for our
econveyancing survey

In November last year we conducted an
online survey seeking the views of our
members about their experiences with
econveyancing.

As the peak body for solicitors in
Queensland, QLS needs to understand our
membership’s views in order to represent
their interests. The survey was prompted
by discussion at the 2017 Property and
Conveyancing Law Conference about
econveyancing and the suggestion by a
delegate that econveyancing would not be
more widely adopted unless it was mandated
by government. However, we anticipated
that this might not be the view of the wider
membership, based on other conversations
with members at conferences and through
our practice management support team.

We conducted the survey as a formal
conversation with members on this issue,
so that we could accurately represent your
views to government supported by data and
evidence gathered directly from you.

Thank you very much to the 175 members
who responded with their feedback. We are
analysing the results in more detail, but a
short snapshot of the results indicate that:

e 77 of the respondents were not
registered with PEXA and 98 were
registered with PEXA.

e Of those not registered, some of the
reasons identified for not registering were
concerns about security and risks, lack
of familiarity with the process or product,
time and cost of changing processes,
cost of transactions and exclusions
of certain transactions.

¢ Of those registered, the benefits were
generally seen as time savings, costs
savings in not attending settlements,
no cheques, and simpler and faster
registration of documents, and receiving
cleared settlement funds.

Our executive report

e Practitioners clearly identified that the
wide range of current exclusions in the
system is an issue.

¢ A number of other concerns were also
raised by practitioners including:

the ongoing increase in compliance
obligations on solicitors throughout
the conveyancing process

the constant transference of risk

to the profession

lack of a supporting business case
for making wholesale changes to
current systems

potential lack of competition and
risk of a price rise in the future
trust account obligations and
record-keeping changes

o Of the 175 responses, only 58
supported mandating the use of PEXA
(noting that 98 respondents were already
registered with PEXA). A number of
respondents were concerned about
granting a monopoly to a commercial
organisation and others noted that,
given the current restrictions in the
system, it was premature to be
considering this as an option.

This information will be incredibly helpful
for us when speaking with government

on this issue. QLS appreciates that our
conveyancing practitioners have dealt with
a range of significant changes lately as a
result of both Commonwealth and State
Government initiatives. Thank you once
again to those who have helped us by
responding; we will keep working to bring
your concerns and views to government.

Matt Dunn
Queensland Law Society Acting CEO
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Paving the way for
farmers and mortgagees

a deemed executive liability provision,

an executive officer of the corporation is
taken to have also committed the offence.
These provisions relate specifically to
section 12(1) ‘Restriction on mortgagee
enforcement action’ and section 31(2)
‘Ensuring heads of agreement is given
effect accurately’.

The Farm Business Debt Mediation
Act 2017 (QId) (the Act) will
commence on 1 July 2018, bringing
with it important changes to how
parties resolve disputes regarding
farm business debts.

The Act outlines efficient and equitable
ways for farmers and mortgagees to
attempt to resolve matters, and also
prevents lenders from foreclosing on
debts before both parties have had the
opportunity to participate in mediation.

Under the Act, a farmer can instigate
mediation, but if they are not in default
under the farm mortgage and the
mortgagee refused the mediation,
there are no consequences. However,
if the farmer is in default under the farm
mortgage, refusal by the mortgagee
may be grounds for the farmer to apply
for an enforcement action suspension
certificate. This prevents the mortgagee
from taking enforcement action under
the farm mortgage.

Mortgagees are not always the major
banks and can include any person whom
a farmer owes a farm business debt
secured by a farm mortgage over farm
property. Farm property can include

land used for farming business, water
allocations or machinery used for farming.

The obligations set out for lenders include: Stay informed with your clients’ rights under

A mortgagee must not take enforcement
action under a farm mortgage unless the
legislation does not apply in relation to

the farmer or an exemption certificate is in
force for the farm mortgage. If a mortgagee
intends to take enforcement action under

a farm mortgage they must serve a notice
of their intention that informs the farmer

of their right to request mediation.

Email contact_fodm@qrida.gld.gov.au or
call 1800 623 846 to speak to the Farm
Business Debt Mediation Unit.

Failure to comply with the Act can

be considered a summary offence

with serious penalties. In addition, if a
corporation commits an offence against

the new legislation via grida.gld.gov.au/fbdm.

Commonwealth
Games 2018
court closures

The 2018 Commonwealth
Games will affect court and
tribunal arrangements on the
Gold Coast and in other
Queensland centres.

A dedicated web page
at gls.com.au/court-changes
will reflect up-to-date closures.

Reduce risk & enhance results
of your litigation, commercial
& family law cases...

With a forensic accountant that is easy to access,

understands complex financial data and presents
findings clearly.

The truth behind the numbers.

For more information
visit ultonforensics.net or call (07) 4154 0400

back to contents
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Christian lawyers network

at Fiji conference

The inaugural Kingdom International
Legal Network (KILN) Conference was
hosted by Brisbane firm Corney & Lind
Lawyers and Fiji firm Shekinah Law in
January in Fiji.

The conference attracted 107 delegates from
Fiji, Solomon Islands, Vanuatu, Australia and
Kenya, and was opened by Fiji Chief Justice
Anthony Gates.

The conference theme, ‘Law as Mission; Being

Called & Sent’, was well received by delegates.

Engagement following the conference

included further articles in Fijian newspapers
on improvements to current child protection
policies, mandatory reporting and calls for
better background checks for counsellors.

The KILN network has also established

the Lawyers Exchange and Development
program (LEAD) through which lawyers from
two different firms can exchange places for
a specified period. For more information

on KILN, visit kiln.online.

On the road

QLS president Ken Taylor recently met with members of the judiciary, government
representatives, district law associations, local media and members of the profession
in Mackay, Rockhampton, Townsuville, the Gold Coast and Gladstone. On the agenda
were current issues, concerns and ways forward.
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Bond law
faculty
redesigned

Bond University Executive Dean of the Faculty
of Law, Professor Nick James and Bond Law
Students’ Association president Bryan Parsons.

The Gold Coast’s Bond University
last month completed the largest
redevelopment in more than a
decade of its Faculty of Law.

Featuring new flexible teaching and
collaborative learning spaces, the
facilities now include a showcase
moot court, which is the third at the
university, additional space for Bond’s
community law clinics, 10 new teaching
spaces, a new reception and foyer,

an open-plan lounge, student hub

and offices for the three main law
student associations.

The John and Alison Kearney Law
Library has also been remodelled

to include independent and group
study areas for student interaction.
Bond University executive dean of law
Professor Nick James said the new
facilities would ensure the university
continued to deliver the highest quality
teaching and learning experience, and
prepared students for the demands
of a modern legal career.

“The modern lawyer needs to
collaborate and network, so we have
expanded the spaces available to
students to study together, debate
what they have learned in class or
collaborate on projects so they can
further develop these important
interpersonal skills,” he said.

back to contents
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Meeting the Elders

In February, QLS hosted a morning tea with Indigenous Elders, QLS Council members, executive
leadership team members and managers to acknowledge the 10th anniversary of the National
Apology to the Stolen Generation. QLS president Ken Taylor and deputy president Bill Potts
spoke to attendees and all enjoyed some First Nations bush tucker afterwards.

Bringing in
a hew year

Queensland’s solicitors joined together last
month to welcome in the new work year

at Brisbane’s Banco Court. Chief Justice
Catherine Holmes and 2018 QLS president
Ken Taylor addressed attendees, including
many members of the judiciary, wider
profession, QLS Council and staff.

back to contents PROCTOR | March 2018 9



Data breaches:
Your iPhone and
the damage done

The Privacy Amendment (Notifiable Data Breaches)
Act 2017 (Cth), the application and risk to law firms




Privacy law

Christine Smyth and Shane Budden discuss the impact of new federal privacy legislation
and how firms will need to be proactive in their responses.

It’s been a long day, finalising

that brief was a total punish.
Exhausted, all you want to do is
head home, but no, you now have
a work function to attend.

You take a deep breath, put on the battle
jacket and head off. At 11pm you finally make
it home, pay the cabbie and in your overtired,
dreary state, climb out of the car, onto your
doorstep fumbling for your keys, and collapse
gratefully into bed.

You wake late the next morning, wondering
why your alarm didn’t go off — only to realise that
it probably did, but you didn’t hear it because
you left your phone in the back of the cab.

You think to yourself, it’s annoying, but it’s not
that bad, it's a simple matter of reporting it to
work and applying for a new phone, right?

Wrong. For the average punter that might

be the case, but as a salicitor that lost phone
has just thrown you into the maelstrom that
is the Privacy Amendment (Notifiable Data
Breaches) Act 2017 which commenced

on 22 February 2018.

You haven't just lost a phone, you've lost
client data — which may be a notifiable data
breach — one that must be reported to any
clients affected and the Australian Information
Commissioner. Failure to do so can result

in crippling fines.

To whom does the scheme apply?

The scheme is implemented via an
amendment to the Privacy Act 1988 (Cth)
which inserts a new part: /lIC— Notification
of Eligible Data Breaches.

The scheme applies to Australian Privacy
Principles (APP) entities as defined in
the Privacy Act 1988, which includes
businesses with turnover of $3 million
or more in any financial year since 2001."

back to contents

While many law firms do not have turnover
of $3 million or more, on the commencement
of the anti-money laundering legislation, all
law firms must comply. In addition, for the
purposes of part llIC, the definition of entity
includes a person who is a tax file number
recipient? meaning that any firm which
receives the tax file numbers of clients may
be caught by the scheme.®

In practical terms, prudent practitioners will
operate as if the scheme applies to them.

What is an eligible data breach?

26WE defines an eligible data breach as
being unauthorised access to information,
or loss of information, where unauthorised
access is likely, where the information
involved is such that a reasonable person
would conclude that access is likely to result
in serious harm to any of the individuals to
whom the information relates.

Although the drafting is clumsy, the practical
message is simple: law firms holding personal
information must take measures to secure
that information.

What is serious harm?

Section 26WG considers the question of
serious harm, by providing the factors which
may be taken into account when deciding
the issue. Those factors include the nature of
the information, whether or not it is protected
by security (for example, a locked iPhone

or password-protected USB) and, if so, the
likelihood of that security being defeated, and
whether or not the information was encrypted
(and again, the strength of that encryption).

These factors also include an assessment
of the persons who have obtained (or are
likely to obtain) the information, and whether
or not they are likely to defeat any security/
encryption measures.

The nature of the harm can also be taken into
account, but this gives little comfort; given the
many ways in which personal information can
now be used to perpetrate fraud and steal

money and other information, it is difficult to
imagine circumstances in which the potential
harm could not be defined as ‘serious’.

In the lost phone scenario, it is worth noting
that the protections on certain phones, such
as iPhones and Blackberrys, have historically
proven remarkably resistant to compromise,
but that may not remain the case.

What action must be taken?

If a law firm becomes aware that there

are reasonable grounds to suspect that
there may have been an eligible data
breach, section 26WH provides that it must
expeditiously carry out an assessment as

to whether or not that is the case, and must
take all reasonable steps to do so within

30 days. If the conclusion reached is that
there are reasonable grounds to believe that
there has been an eligible data breach, the
process in section 26WK must be followed.

In that case, as soon as practicable after the
breach/potential breach has been detected,
a statement must be prepared — and sent

to the Commissioner — which includes the
following information:

¢ the identity and contact details
for the firm

¢ a description of the breach

¢ the kind of information that is
the subject of the breach

¢ the steps that individuals affected
by the breach should take.

As soon as is practicable after the completion
of the statement, pursuant to s26WL the firm
must (if practicable):

¢ take reasonable steps to notify the
contents of the statement to each of
the individuals to whom the relevant
information relates, or

¢ take reasonable steps to notify the
contents of the statement to each of
the individuals who are at risk from
the data breach.

PROCTOR | March 2018 11



If neither of these actions is practicable,
the firm must publish the statement on
its website and take reasonable steps to
publicise its contents.

Are there exceptions?

There are limited circumstances in which a
data breach need not be reported, although
practitioners should consider the situation
thoroughly before deciding that no further
action need be taken; the consequences of
misapplying exceptions could be disastrous.

The exception most pertinent to the operation
of a law firm is that provided for if remedial
action is taken. S26WF (1) provides an
exception if access to, or disclosure of,
information to which this Act applies,
providing the entity:

¢ takes remedial action

¢ the action is taken before serious
harm is done, and

¢ the action is taken soon enough
that a reasonable person would conclude
serious harm was unlikely to occur.

If those criteria are fulfilled, the disclosure is
taken never to have been an eligible data
breach. In our scenario above, for example,
if the lost phone was remotely deleted before

anyone managed to access it, it is likely no
breach would have occurred.

Several other exemptions are allowed in the
legislation, which are more likely to relate to
client breaches than law firm breaches. A
detailed consideration of these exceptions is
beyond the scope of this article, but in short
compass they are as follows:

e Enforcement related activities: s26WN
provides a general exception if
compliance with the reporting provisions
of the part would prejudice one or more
enforcement-related activities conducted
by, or on behalf of, the enforcement body.

® Inconsistency with secrecy provisions:
s26WP provides a general exception
if compliance with the reporting
provisions of the part would, to any
extent, be inconsistent with a secrecy
provision (other than a prescribed
Secrecy provision).

e Declaration by Commissioner: s26WQ
gives the Commissioner power to declare
that ss26WK and s26WL do not apply
to a given breach, or to extend time for
compliance with s26WL.

e My Health Records Act 2012: s26WD
provides an exception if a breach has been,
or is required to be, notified under section
75 of the My Health Records Act 2012.

What are the consequences
of failing to act?

Failure to comply with the new regime

will be considered an interference with the
privacy of an individual. A law firm which

is found to have done this will be liable to
significant penalties, including fines of up to
$2.1 million. Such fines would be terminal
for many law firms, which underscores the
importance of understanding and complying
with the reporting regime.

Prudent preventative actions

Few practice risks lend themselves as readily
to the mantra ‘prevention is better than cure’
than the data breach reporting regime, and
practitioners must be proactive in addressing
this risk. The following suggestions are not

a panacea but may assist in reducing the
risk of a notifiable breach.

e Deliberate disclosure: If a client wishes
you to disclose personal information,
ensure that consent to do so is informed
and in writing.

LAWYERS ARE
RETURNING TO LAW SCHOOL TO

ENHANCE THEIR EXPERTISE

Take your law career to the next level with a postgraduate Master of Laws
qualification. At Bond University, you can finish your program in just eight months
of full-time study or 15 months part-time by taking advantage of our three-
semesters-per-year timetable. Study online, study on-campus or combine the two.

With specialisations available, Bond's Master of Laws offers law graduates the
opportunity to advance their career within a global context.

bond.edu.au/LLM

CRICOS Code 0842356
CRICOS Provider Code 00017B
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o Staff procedures: Detailed and robust
staff procedures — and training in those
procedures — should be implemented
around data security, including taking
data off-site in storage devices.

e Remote deletion: Electronic devices such
as phones and laptops should allow
remote deletion if lost/stolen.

e Use of USBs: If staff are to store client data
on USBs and take them off-site, those USBs
should be encrypted. In addition, the firm
should provide the USBs, keep a register
of them — and what data is on them — and
have them signed in and out to ensure their
whereabouts are always known.

¢ Brand electronic devices: All work devices
and property capable of data storage
should carry the firm name and contact
details, to ensure they can be easily
returned if found.

¢ Routines/checkilists: Develop and utilise
mental checklists to go through when
leaving areas such as hotel rooms or
boarding lounges (for example, before
boarding a plane, check off boarding pass,
wallet, home phone, work phone).

As no prevention regime is foolproof, also
ensure that you have a data breach response
plan in place, and that staff are aware of it.

It is beyond the scope of this article to cover
such a plan, but useful assistance can be
found in the privacy law section of the Office
of the Australian Information Commissioner
(OAIC) website at oaic.gov.au.

Conclusion

Data breaches are not an IT issue; they are a
process and procedure issue, and one which
will affect large numbers of law practices.

We stand at a time of fundamental change
to the way we do business; the value of
client data and private information — and
the damage that can flow from disclosure
— means that, regardless of size, turnover
and resources, law firms will be expected
to provide high levels of data security and
comply with strict standards in relation to
data management.

In the United States, a growth industry

in auditing and ranking the cyber-security
measures of law firms has sprung up almost
overnight, with savvy clients now insisting on
a certain rating being achieved before doing
business. We can expect a similar system

to evolve here. Data security is quite literally
an existential issue for law firms.

Not since the implementation of practice
management qualifications in the 1980s

Privacy law

have we seen such a seismic shift in the way
practices are managed, and no doubt more
is on the way.

This scheme, and the anti-money laundering
regimes, are the tip of the iceberg, and
practitioners can be certain that the bar on
what constitutes best practice will be raised
in many areas. The time to get on top of
these issues is now. And be careful not to
throw out filing cabinets before checking
that they are empty.

Christine Smyth is immediate past president of
Queensland Law Society and partner at Robbins
Watson Solicitors. Shane Budden is an ethics solicitor
at the QLS Ethics Centre.

Notes

' ss6C and 6D Privacy Act 1988 (Cth).
2 526 WB Privacy Act 1988 (Cth).

3 s26WE (1)(d) Privacy Act 1988 (Cth).
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Your client has just
been served with a
bankruptcy notice.
What can you do?
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Responding to a

Insolvency law

bankruptcy notice

What can you do?

by Scott Seefeld

What is a bankruptcy notice?

A bankruptcy notice is a formal demand for
payment of money issued by the Australian
Financial Services Authority. The bankruptcy
notice may be issued upon the application of
a creditor who has obtained a final judgment
or order against the debtor for an amount of
at least $5000.

The bankruptcy notice may only be issued if the
judgment or order to which it relates has not
been stayed and is not more than six years old.’

Time limit in which to act

In the first instance, it is important to take
action within the time fixed for compliance

in the bankruptcy notice. Usually this will be
21 days after the notice has been served on
the debtor. A failure within this 21-day period
to either comply with the bankruptcy notice,
apply for an extension of time, or apply to
set the notice aside will constitute an act

of bankruptcy by the debtor.?

This act of bankruptcy enables the
creditor to file a petition with the court for
a sequestration order against the debtor.
That is, to have the debtor made bankrupt.

What are the debtor’s options?

In broad terms, the debtor has three options
available to them. First, they may simply pay
the creditor the amount of the debt claimed
under the bankruptcy notice within the time
fixed for compliance. Second, the debtor
may make arrangements to the satisfaction
of the creditor for the settlement of the debt.
For example, agreement may be reached
with the creditor for the debt to be paid by
instalments. Solicitors can play a key role in
negotiating such an agreement, and ensuring
the agreement is properly recorded in writing.

A third option is for the debtor to make an
application to have the bankruptcy notice set
aside. In this case, it may also be necessary to
make an application to the court requesting an
extension of time. The remainder of this article
considers the issue of setting the bankruptcy
notice aside and the related question of
applying for an extension of time.
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There are numerous grounds upon which

a bankruptcy notice may be set aside. While
not exhaustive, included below are several
of the grounds on which such an application
may be made.

Proceedings commenced
to set aside the underlying
judgment or order

A debtor may apply to set aside a bankruptcy
notice on the basis that proceedings have
been commenced to set aside the judgment
or order in respect of which the bankruptcy
notice was issued. Such proceedings would
include an appeal against the underlying
judgment or order.®

A mere intention to commence proceedings
will not suffice. Rather, those proceedings
must have already been instituted in the
relevant court. The affidavit in support of the
application to set aside the bankruptcy notice
must be attached to a copy of the application
to set aside the underlying judgment or order
and any other material filed in support.* The
supporting affidavit should also state the
steps which have been taken to set aside

the underlying judgment or order.

The debtor has a counter-claim,
set-off or cross demand

A debtor may apply to set aside a bankruptcy
notice on the basis that he or she has a
counter-claim, set-off or cross demand equal
to or exceeding the amount of the underlying
judgment or order.’ It is also necessary that the
counter-claim, set-off or cross demand could
not, as a matter of law as it stood at that time,
have been litigated in the proceeding in which
the creditor’s judgment or order was obtained.®

The counter-claim, set-off or cross demand
must be effective at the time of the application
to set aside the bankruptcy notice,” and must
be a claim measurable in money.® The claim
must be mutual as between the creditor and
debtor, and must be due in the same right.®

The affidavit in support of the application to
set aside the bankruptcy notice must provide
full details and the amount of the counter-
claim, set-off or cross demand, and explain
why it was not raised in the proceedings that
resulted in the underlying judgment or order.™
The court must be satisfied that the debtor is
advancing a genuine claim and has a prima
facie case with a fair chance of success.

The court is not required to undertake a
preliminary trial of the counter-claim, set-off
or cross demand,? but needs to be satisfied
that the claim has sufficient substance such
that justice warrants it being first determined
rather than forcing the debtor to comply with
the bankruptcy notice.™

Defect in the bankruptcy notice

Formal errors in a bankruptcy notice do

not necessarily result in the notice being
invalidated, unless they have caused
substantial injustice which cannot be
remedied by the court.™ A bankruptcy notice
is invalid if it fails to meet a requirement made
essential by the Act, or if it could reasonably
mislead a debtor as to what is necessary to
comply with the notice. This is so, whether
or not the debtor has, in fact, been misled.®
The following defects in a bankruptcy notice
may render it liable to be set aside:

e Timing issues. The judgment or order on
which the bankruptcy notice is based must
not be more than six years old,'® and the
notice must be served within six months
of being issued unless time has been
extended by the Official Receiver.'”

¢ Naming errors. An error in the name of
the debtor or creditor in the bankruptcy
notice may cause invalidity. The names in
the notice should be the same as those
in the underlying judgment or order.
However, the mere misdescription of
the debtor or creditor will not render the
notice invalid unless it could reasonably
have misled the debtor.™®
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¢ Defect in interest calculation. Where post-
judgment interest is claimed as part of the
debt, the prescribed form for a bankruptcy
notice requires that the basis of calculation,
and statutory provision under which the

interest is claimed, be set out in the attached

schedule.™ Practitioners should carefully
check that interest has been correctly
calculated, that the correct statutory
provision has been applied and that correct
and consistent amounts are recorded in
both the schedule and bankruptcy notice
itself. If any of these matters are incorrect or
could reasonably mislead the debtor, it may
provide a basis to set aside the notice.?°

Attachment of copy of judgment or order.
The prescribed form for a bankruptcy
notice requires a copy of the underlying
judgment or order to be attached.?'

A failure to do so may result in the
bankruptcy notice being set aside.?

Overstatement of debt. A bankruptcy notice
is not invalid simply because the amount
of the debt has been overstated. However,
a bankruptcy notice may be invalidated

if the amount specified in the notice has
been overstated, and the debtor gives
notice to the creditor that the validity of the
notice is disputed on that ground.? The
amount which must be correctly stated in
the bankruptcy notice is the amount of the
judgment debt owing at the date of issue.?

Extension of time

If a debtor applies to the court to set aside
a bankruptcy notice, it is important in most
instances to also apply for an interim order
extending the time for compliance with the notice
pending determination of the application.?®

The exception to this is an application to set
aside the bankruptcy notice on the basis of

a counter-claim, set-off or cross demand, in
which case there is a deemed extension of
time.?¢ The supporting affidavit should set out
relevant factors such as any prejudice to the
parties, other impacts if the extension is not

granted, and should cover any undertakings
or conditions which may be made.?”

Additionally, in an application to set aside the
notice on the basis that proceedings have
been commenced to set aside the underlying
judgment or order, the court will not extend
time if it considers those proceedings have
not been instituted bona fide, or are not being
prosecuted with due diligence.®®

Conclusion

The key consideration for practitioners

is to ensure that the bankruptcy notice

is responded to within the time fixed for
compliance. A failure to do so will constitute
an act of bankruptcy.

An application to set aside the bankruptcy
notice may be because proceedings have
been commenced to set aside the judgment,
where the debtor has a counter-claim,
set-off or cross demand, or due to certain
defects in the notice itself. It many cases,

it will also be necessary to apply for interim
orders extending time for compliance with
the notice. It is important that the affidavit in
support of the application and extension of
time provides fulsome detail in support of
the orders sought.

Scott Seefeld is a Brisbane barrister.
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Notes

Bankruptcy notices are issued pursuant to

section 41 of the Bankruptcy Act 1966.

Pursuant to section 40(1)(g) of the Bankruptcy

Act 1966.

Liew v JNS Technologies (M) Sdn Bhd [1999]

FCA 1428 at [12].

Rule 3.02(4) of the Federal Court (Bankruptcy)

Rules 2016.

Sections 40(1)(g) and 41(7) of the Bankruptcy

Act 1966.

Re Brink; Ex parte Commercial Banking Co of

Sydney Ltd (1980) 44 FLR 135 at 139. See also

Harding v Deputy Commissioner of Taxation (No.2)

[2008] FCA 1985 at [65].

Guss v Johnstone [2000] HCA 26 at [43] & [47],

approving the decision of the court below. See

also Re GEB [1903] 2 KB 340 at 348.

Re Brink; Ex parte Commercial Banking Co of

Sydney Ltd (1980) 44 FLR 135 at 138. See also

Harding v Deputy Commissioner of Taxation (No.2)

[2008] FCA 1985 at [59] and Massih v Esber (2008)

250 ALR 648 at [22]-[24] for examples of claims

held not to be measurable in money.

For example, a bankruptcy notice from a creditor

in a personal capacity could not be set-off against

by a claim against that creditor as a member of a

partnership, executor or trustee. Nor could joint

debts be set off against several debts. See Stec v

Orfanos [1999] FCA 457 at [24].

1°Rule 3.02(3) of the Federal Court (Bankruptcy)
Rules 2016.

" Glew v Harrowell (2003) 198 ALR 331 at [9].

12 Re Brink; Ex parte Commercial Banking Co of
Sydney Ltd (1980) 44 FLR 135 at 141.

~

®

IS

o

o

-

®

©

8 Glew v Harrowell (2003) 198 ALR 331 at [10] to [12].

14 Section 306(1) of the Bankruptcy Act 1966. See also
Kyriackou v Shield Mercantile Pty Ltd (2004) 138
FCR 324 at [37]

'® Kleinwort Benson Australia Limited v Crow! (1988)
165 CLR 71 at 79-80.

16 Section 41(3)(c) of the Bankruptcy Act 1966.

7 Regulation 4.02A of the Bankruptcy Regulations
1996.

'8 Re Crisafulli Ex Parte: National Commercial Banking
Corporation of Australia Limited (1985) 11 FCR 272
at [7]-[8], and Matheson v Scottish Pacific Business
Finance Pty Ltd [2005] FCA 670 at [10].

9 Note C to the bankruptcy notice form at Schedule
1 of the Bankruptcy Regulations 1996. This form is
prescribed by regulation 4.02.

20 For consideration of when interest and calculation
requirements will, or will not, invalidate a bankruptcy
notice, see Bendigo Bank Ltd v Williams (2000) 98
FCR 377, Bendigo Bank Ltd v Scerri [1999] FCA
1215, and Kleinwort Benson Australia Limited v
Crow/ (1988) 165 CLR 71.

21 See the reference to “attached final judgment/s or
final order/s” at amount 1 in the bankruptcy notice
form at Schedule 1 of the Bankruptcy Regulations
1996. Regulation 4.01(1)(b) provides for certain
documents which may be used to evidence the
judgment or order.

22 American Express International Inc v Held (1999) 87
FCR 5883 at [14], Re Scerri (1998) 82 FCR 146 at
149, and Curtis v Singtel Optus Pty Ltd (2014) 225
FCR 458.

Insolvency law

23 Section 41(5) of the Bankruptcy Act 1966. See
Seovic Civil Engineering Pty Ltd v Groeneveld
(1999) 87 FCR 120 at [36] & [37], Hussain v King
Investment Solutions Pty Ltd (2006) 153 FCR 428
at [19] & [20], and Deputy Commissioner of Taxation
v Cumins [No.5] [2008] FCA 794 [33] to [54] for
consideration of the requirements of notice under
section 41(5).

2 Walsh v Deputy Federal Commissioner of Taxation
(1984) 156 CLR 337 at [5].

25The application to extend time is made pursuant to
section section 41(6A) of the Bankruptcy Act 1966.

26 Section 41(7) of the Bankruptcy Act 1966.

27 See McPhee v Glentham Pty Ltd [2006] FMCA
1508 at [19] & [20] for a list of factors which may be
relevant on an application for an extension of time.

28 Section 41(6C) of the Bankruptcy Act 1966.
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Cyber and identity fraud -
Will you be a victim?

Lawyers are regularly involved in significant transactions for clients and often

control substantial sums of their money.

This makes lawyers an attractive target for fraudsters who are now
using sophisticated methods to gain access to funds or property.

In recent times Lexon has seen an increase in fraud activity and
we are continuing to work closely with the profession to ensure
appropriate systems are in place to limit fraud risk. Two developing
areas you should be aware of are discussed below:

Cyber fraud

Fraudsters continue to use phishing emails and similar devices

to gain access to lawyers’ mail and file systems. The methods

they adopt are now much more nuanced and include specifically
targeted business emails (for example, ‘new instructions’ with a link
to a document) and emails tailored to the interests of the recipient
(based on a review of your Facebook, LinkedIn profiles, etc.).

While up-to-date virus scanning software may identify some of these
attempts, they do not guarantee system security and can be easily
undermined if your staff do not remain vigilant to this very real threat.

We are aware of several instances in which fraudsters have used
such methods to gain access to an email system. They have then
monitored email traffic on, amongst other things, conveyancing
transactions waiting for settlement, and then intercepted incoming
settlement account details and substituted their own account details.
This has resulted in the redirection of substantial settlement sums.

Because of the level of sophistication involved, Lexon recommends
that email settlement requests are not acted upon until they have
been verified by calling the relevant party on a recognised number.

Lexon has developed a user-friendly cyber security training program
to assist practitioners. It is available for insureds to download free
of charge from the Lexon website. The Conveyancing Protocol has
also been updated to include new measures to reduce the risk of
cyber-attack fund diversions. This is achieved by:

e confirming directly with the client (or other party) by phone call any
instructions received electronically regarding the disbursement or
receipt of funds exceeding $10,000, and

e warning clients (and other parties) to contact the practitioner before
acting on any ostensible requests received electronically from the
practitioner to deposit or pay funds over $10,000 into an account.
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Identity fraud

There has been a recent spate of identity fraud cases involving the
transfer of properties by bogus vendors who use this as a means to
access settlement funds (often provided by financiers and secured
by a mortgage over the property).

Ensuring that appropriate Verification of Identity (VOI) checks are
undertaken is critical in conveyancing transactions and provides the
greatest protection (not least to the practitioner involved) in the event
of a fraud. Practitioners are reminded that transactions conducted in
urgent circumstances where all ‘standard’ verification documentation
is not available should be treated with caution. Of course, even where
documentation meeting the requirements set out in the Land Titles
Act 1994 is provided, the practitioner must still take reasonable steps
to ensure photographs, signatures and other details are in order.

2018/19 renewals and rates

Thank you to all practices that completed their QLS Insurance
Renewal Questionnaire. The online process has been very successful
and provided useful insights into the current state of the profession
which | will report on in a later edition of Proctor.

QLS and Lexon are working hard to deliver the best rates possible for
2018/19 consistent with the long-term requirements of the scheme.
These rates will be announced by QLS president Ken Taylor shortly.

Top-up insurance

QLS Council has again arranged with Lexon to make top-up
insurance available to QLS members who would like the additional
comfort of professional indemnity cover beyond the existing $2
million per claim provided to all insured practitioners.

This option is available at very competitive rates and practitioners
have the choice of increasing cover under the Lexon policy to either
$5 million or $10 million per claim.

This offering comes with the full backing of Lexon and ensures access to
its class-leading claims and risk teams in the event that you require their
assistance. Further details will be provided during the renewals process.

| am always interested in receiving feedback, so if you have any
issues or concerns, please feel free to drop me a line at michael.
young@Ilexoninsurance.com.au.

Michael Young
CEO
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March hot topic

Getting ready for
the end of year

Practice changes (mergers, acquisitions,
splits and dissolutions)

We find that the end of the financial year is the most active time for practice changes.

These may include purchases, mergers, amalgamations, takeovers, transfers, splits
of partnership, entity transitions (for example, firm to ILP), principals (or former principals)
leaving or joining, dissolutions or the recommencement of a former practice.

Given this, it is an opportune time to remind practitioners that as part of their due
diligence prior to undertaking such changes they should consider the potential impact
of the prior law practice (PLP) rule, which seeks to maintain equity in the insurance
scheme by ensuring a practice (and its relevant successor) retains responsibility for
the insurance consequences of a claim made against it.

There are potentially significant financial consequences (in terms of future insurance
levies and payment of excesses) which should be borne in mind when considering such
changes. Because of these consequences, law practices are strongly encouraged to:

Be familiar with the policy wording and Indemnity Rule (including Rule 10(6))

and the implications they may have.

Contact Lexon to discuss your particular circumstances.

Take independent legal advice when required.

Consider contractual terms for adjustments/indemnities to provide some

recourse in the future.

Obtain a written authority & direction for Lexon to disclose the claims history

and insurance history of any practice which you may be acquiring etc.

Note — this will only reveal existing matters.
Lexon offers law practices what is known as an Acquisition Endorsement, which
enables a practice acquiring another practice to limit the impact of new claims that
arise out of closed matters previously handled by the acquired practice. The Acquisition
Endorsement provides the following benefits:

e Such claims are excluded from any future claims loading calculations.

* The applicable excess for such claims will be that of the acquired practice
(which will often be lower than would otherwise be the case).

¢ No deterrent excess will apply irrespective of the circumstances.

Further information on the PLP concept and the Acquisition Endorsement can be
found in detailed information sheets available on the Lexon website.
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Did you know?

e The Foreign Law exclusion in the policy

has been refined to permit practices to
be covered for ‘pre-approved’ foreign law
work. This constitutes an expansion of
cover compared to the 2016/17 wording.

As business becomes more international,
Lexon recognises that retainers from time
to time will touch upon matters involving
foreign law. The policy response seeks to
strike a balance by providing coverage to
practices that can demonstrate sufficient
experience and skill in these specialised
areas, whilst at the same time protecting
the insured cohort as a whole from the
cost of claims that arise when practices
become involved in foreign law matters
outside of their competence. If you
would like to seek pre-approval, please
complete the application form available
on our website.

Lexon is constantly issuing updates

to its risk tools to ensure they remain
current, assist insured practices to
effectively manage their risk, and support
the provision of quality legal services. No
less than six tool updates were released
in December 2017 alone, covering areas
as diverse as conveyancing, personal
injuries, family and elder law. We
encourage practices to regularly check
in at the website lexoninsurance.com.
au for updates, or subscribe to our email
update service which provides you with
notice when these updates occur.

LexO0n

INSURANCE

Lexon Insurance Pte Ltd ARBN 098 964 740
Incorporated in Singapore Registration No: 200104171C

Queensland
Law Society

Lexon Insurance Pte Ltd is a wholly owned
subsidiary of Queensland Law Society.
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Disability
discrimination
In the workplace

When choice of
jurisdiction matters

By Tim Murray

Australia is number 21 in the
Organisation for Economic
Co-operation and Development
(OECD) in the employment rate
of people with a disability.’

Disability discrimination, or the perception of it,
remains a significant issue in the workplace.

Complaints under the Disability Discrimination
Act 1992 (Cth) are the most common type of
complaint received by the Australian Human
Rights Commission by a significant margin.?

However, potential claimants are not

limited to claims under state and federal
anti-discrimination legislation. Advisers to
claimants and respondents need to be aware
of potential industrial claims also, particularly
as these other jurisdictions develop their own
distinctive approach to issues pertaining to
disability. Choice of jurisdiction can matter,
substantively as well as procedurally.

This article identifies some of the more recent
developments and jurisdictional differences in
the approach to disability-related claims across
anti-discrimination law and industrial law.

Anti-discrimination legislation

The Disability Discrimination Act 1992 (Cth)
(DDA) and the Anti-Discrimination Act 1991
(Qld) (ADA) both prohibit direct and indirect
discrimination in the work area.

Before moving on to the highly technical
area of discrimination, it is worth noting that
the DDA also prohibits disability harassment
under section 35. The section simply
proscribes ‘harassment’ of current and
prospective employees or agents by their
employers, principals and co-workers where
the harassment is in relation to the person’s

disability. An anti-bullying application under Part
6-4B of the Fair Work Act 2009 (Cth) (FWA)
may also be appropriate in such circumstances,
depending on whether the aggrieved person
desires to remain in the particular employment,
or at the particular workplace.

Direct discrimination

As defined at section 5 of the DDA, direct
disability discrimination occurs when, because
of the aggrieved person’s disability, the
discriminator treats, or proposes to treat, the
person less favourably than the discriminator
would treat a person without the disability in
circumstances that are not materially different.
The ADA definition under section 10 is practically
the same, although the term ‘impairment’ is
used in the ADA rather than ‘disability’.

It is well beyond the scope of this article

to unpack each of the elements of this test,
or engage in a comprehensive overview of
how they have been interpreted.

For the purpose of this article it suffices
to note, firstly, that the claimant must
establish a causative element — that the
less favourable treatment was because
of (or in the ADA definition ‘on the basis
of’) the claimant’s disability.

The claimant is assisted by the extension of the
definition of disability in the DDA to behaviour
that is a symptom or manifestation of the
disability, and to a disability which may not
presently exist but either has previously, or may
in the future, or is imputed to the person.® The
ADA definition of impairment similarly extends
to past or future impairment. Section 8 of the
ADA proscribes discrimination based on a
characteristic that a person with the disability
either usually has or that is usually imputed

to a person with the disability, or based on a
disability the person is presumed to have.
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The claimant is also assisted by the lack

of any requirement to prove actual motive

or intention to discriminate. So held the High
Court interpreting the DDA in Purvis v New
South Wales (Department of Education) 2003
217 CLR 92 (Purvis).* The ADA expressly
provides at section 10(3) that the discriminator’s
motive is irrelevant, and it has further been held
that direct discrimination in breach of section
10 can be unintentional or unconscious.®

Nonetheless, the burden of proof can be
difficult to discharge in cases where there

is no overt evidence that the complainant’s
disability was a reason for the less favourable
treatment. Courts and tribunals will be
reluctant to infer discrimination when there
are other possible explanations for apparently
unfair treatment.®

Secondly, the claimant must establish a
comparative element — that the treatment
was less favourable, comparing the
aggrieved person with a person who does
not have the aggrieved person’s disability
by reference to the same circumstances.

The correct approach to the identification

of the relevant set of circumstances has
proved contentious. In Purvis the High Court
held that the relevant circumstances could
include circumstances connected with the
person’s disability, including the disturbed
behaviours that were acknowledged to be

a manifestation of the disability.”

The DDA was subsequently amended so
that under section 5(2) discrimination on the
ground of disability occurs if the discriminator
fails to make reasonable adjustment resulting
in less favourable treatment, where the
circumstances of the comparison are not to
be regarded as materially different because
of the fact that the aggrieved person requires
adjustments. The obligation to make
adjustments in the work area is tempered by
section 21B which provides an exemption if
avoiding the discrimination would impose an
unjustifiable hardship on the discriminator.

There has been no similar amendment of the
ADA such that following Purvis, circumstances
that are themselves a manifestation of the
disability may be thought to be part of the
relevant circumstances, with no concomitant
requirement to make adjustments. Section
10(5) deems it irrelevant to the comparison
that the aggrieved person requires special
services or facilities. In Purvis it was held that
a similar provision as then appeared in the
DDA did not create an obligation to provide
such ‘accommaodation or services’ as the
person with a disability may require, and a
failure to provide them would not necessarily
amount to less favourable treatment.®

However, in the recent case of Woodforth

v State of Queensland [2017] QCA 100
(Woodforth) the Court of Appeal distinguished
the correct approach under the ADA to the
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identification of the relevant circumstances

of the treatment from the approach in Purvis.

In the leading judgment, McMurdo JA reasoned
that the approach is different because, unlike
the DDA, the ADA proscribes discrimination
based on a characteristic of the disability (or
other attribute). Therefore, when discrimination
is claimed on the basis of a characteristic,
that characteristic cannot form part of

the circumstances of the treatment for

the purpose of the comparison.®

Indirect discrimination

As defined in section 6 of the DDA, indirect
disability discrimination occurs when the
aggrieved person is required to comply with a
requirement or condition, with which the person
cannot comply because of their disability,

and which has or is likely to have the effect

of disadvantaging persons with the disability.

The ADA definition of indirect discrimination
at section 11 is similar but refers to the
imposition of a ‘term’ rather than ‘condition
or requirement’. The ADA definition may also
be more onerous for claimants in requiring
that they establish that a “higher proportion
of people without the attribute” are able to
comply, rather than simply the likely effect

of disadvantage.

Under both definitions, the imposition of

a term, condition or requirement is not
discrimination if it is reasonable. The burden
of proving reasonableness rests on the
respondent under both Acts.™

As for direct discrimination, the DDA definition
also effectively imposes an obligation to make
reasonable adjustments, by deeming the failure
to make adjustments to be discrimination if

the person with a disability would be able to
comply if adjustments were made. "

While the ADA does not expressly require
reasonable adjustments, the test of whether
the term is reasonable requires similar
considerations including the cost of alternative
terms and the financial circumstances of the
person imposing the term.'?

There is the further advantage for claimants
under both Acts in that an indirect discrimination
claim requires no proof with respect to the
discriminator’s knowledge or reasons (except
as might be adduced by the respondent to
prove the term or requirement is reasonable).

General protections claims

National system employees may pursue a
claim under the ‘general protections’ scheme
of the FWA. Section 351 prohibits adverse
action being taken by an employer against
an employee because of a physical or mental
disability. State system employees may also
pursue a claim of adverse action because

of impairment under section 295 of the
Industrial Relations Act 2016 (QId) (IRA).

Industrial law

The obvious advantage for claimants

in pursuing such a claim is the so-called
‘reverse onus of proof’. It is presumed in an
adverse action claim that the adverse action
was taken because of the reason alleged
unless the respondent proves otherwise'.

The downside for claimants is that no
inquiry into the ‘unconscious reasons’ of
the decision maker is permitted. Such an
approach was emphatically rejected by the
High Court in Board of Bendigo Regional
Institute of Technical and Further Education v
Barclay (2012) 248 CLR 500, when Heydon
J opined that any search for unconscious
reasons would “create an impossible
burden on employers”.™ This reasoning

is in contrast with the acceptance by the
courts that direct discrimination may be
unconscious or unintentional'®.

In other respects the scope of the protection
under section 351 is not settled. ‘Disability’ is
not defined in the FWA and may or may not
include the characteristics or manifestation
of the disability. One court has decided, in
accordance with the dictionary definition,
that ‘disability’ means a “particular physical
or mental weakness or incapacity” but not

its “practical consequences”.'® Other courts
have decided that ‘disability’ extends to the
“manifestations of the underlying condition”."”

It is well established that the claimant must
establish the factual circumstance that is
alleged to be the reason for the adverse
action.'® That the disability must therefore

be actual, not merely imputed or perceived,
at least seems clear.'® Whether this extends
to an actual disability that a person no longer
has, or may have in the future, is less clear.

Section 342 of the FWA defines adverse
action to include when an employer
discriminates between the employee and
other employees of the employer.?° Whether
this form of adverse action includes indirect
discrimination is also not settled. Courts have
tended to construe ‘discriminates between’
as requiring an intention to discriminate,
whether directly or by imposition of a ‘facially
neutral term’.?! In Sayed v Construction,
Forestry, Mining and Energy Union [2015]

FCA 27 Mortimer J opined that it “would be

a significant omission from the protections
otherwise intended to be offered by s351,
read with s342, if indirect discrimination
were not covered”.?

Inherent requirements

Under section 351(2)(b) of the FWA, adverse
action because of disability is not unlawful if
the action is taken because of the inherent
requirements of the particular position
concerned.?® The DDA also contains an
‘inherent requirements’ exemption which is
also alike with the exemption in the ADA

of ‘genuine occupational requirements’.
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However, in Shizas v Commissioner of
Police [2017] FCA 61 the court adopted an
interpretation of the exemption in the FWA
which is clearly different from the way the
exemption operates in anti-discrimination law.

Mr Shizas’ application to join the Australian
Federal Police was rejected on medical
grounds. He succeeded in establishing that
this was adverse action because of a mental or

physical disability, namely ankylosing spondylitis.

Katzman J also accepted that the medical
evidence established that Mr Shizas

was capable of meeting the inherent
requirements of the position, but held that
under section 351(2)(b) the question was
whether adverse action was taken because
of the inherent requirements.

Section 21A of the Disability Discrimination
Act 1992 (Cth) is concerned with whether
the disability would in fact preclude the
aggrieved person from performing the
inherent requirements of the position.
Paragraph 351(2)(b) of the FWA is not.

It is concerned with the reasons of the
person who took the action.?

The inherent requirements themselves
remain to be determined as a matter of
fact according to the principles established
in Qantas v Christie (1998) 193 CLR 280
(Christie).?® However, whether the claimant

actually meets them is relevant only
to the extent that this may support an
inference that the decision maker did
not genuinely take the action because
of the inherent requirements.?”

The Commissioner ultimately succeeded

in establishing that the decision not to
employ Mr Shisaz was taken because of
the inherent requirements of the position.
While the assistant commissioner who made
the decision may have misunderstood the
medical advice and laboured under the
“erroneous preconception that ankylosing
spondylitis meant a ‘weak back’,” this was
dismissed by Katzman J as relevant only to
the merits of the decision.?® Her Honour also
rejected the suggestion that the assistant
Commissioner relied on a stereotype, being
satisfied that the assistant commissioner
actually considered Mr Shisaz’s suitability
and genuinely believed that he did not

meet the inherent requirements.

While holding the quality or merits of the

decision irrelevant, Katzman J did acknowledge

that a decision “made predominantly because
of prejudice or ignorance may well not be
a decision made because of the inherent
requirements of the particular position”.?°

Unfair dismissal

Two recent decisions of the Fair Work
Commission illustrate how concepts and
principles can be imported from anti-
discrimination law to deal with unfair dismissal
cases involving medical capacity issues.

In Lion Dairy and Drinks Milk Limited [2016]
FWCFB the Full Bench, informed by the High
Court’s decision in Christie, set out a list of
principles relevant to whether there is a valid
reason for dismissal including:

e ...In capacity cases the employer is
usually required to have regard to an
expert opinion or opinions — not to make
an independent assessment of what is
essentially a medical question...

e ...In cases where the reason for dismissal
relates to capacity, the Commission should
have regard to the medical opinions at the
time of the decision to dismiss...

¢ |t is appropriate to have regard to medical
assessment in relation to the capacity to
perform the full duties of the positon.

e |tis also appropriate to have regard to
whether reasonable adjustments may
be made to a person’s role in order to
accommodate any current or future
incapacity. However, such consideration of
what may be reasonable adjustments will
be within the context of the substantive
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position or role, not as it may be modified
or restricted in order to accommodate the
employee’s injury...

A decision based on the existence of a
medical opinion that an employee cannot
perform the inherent requirements of a job
is suggestive of a valid reason because
such a decision is ‘sound, defensible

and well founded’.*°

These principles were applied in Nelitha
Vather v Serco Pty Ltd T/A Serco [2016]
FWC 5983. In that case the Commission
determined that there was a valid reason
despite the existence of contradictory
medical reports and the applicant’s
objection to some of the matters in the
report relied on by the employer.®!

The Commission’s reasons illustrate the
importance in unfair dismissal cases of the
fairness and reasonableness of the process
leading to the dismissal, including that the
employer’s medical examiner was “objectively
briefed” about the inherent requirements

of the position. Possibly reflecting the
evidence that was led, the capacity of the
employer to modify the employee’s duties
and the reasonableness of its refusal to
accommodate were barely discussed. In
finding for the employer, the Commission
reasoned that the fact that “other courses
of action [besides dismissal] were open did

not detract from the extent to which there
was a valid reason”.%?

Conclusion

This article has considered some of the
jurisdictional differences in the approach
to disability related claims. The practical
import of those differences will depend on
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‘Chain of responsibility’ reforms

A vehicle for change in road transport safety

Major changes to road transport
‘chain of responsibility’ laws are set
to commence across all Australian
states and territories (other than
Western Australia and the Northern
Territory) in mid-2018.

The changes will impose a new ‘primary
duty’ on all parties in the chain of
responsibility to ensure, so far as is
reasonably practicable, the safety of their
road transport activities. The changes will

affect all Australian businesses that make
use of heavy transport services.

Australia’s road transport industry

Transport and logistics are integral to the
effective operation of nearly all Australian
industries. Australia is one of the world’s
largest transport and logistics nations in
terms of tonnes carried and kilometres
travelled. About 700 billion tonne-kilometres
of goods are moved across the country each
year." It is estimated that a 1% improvement
in the efficiency of the transport and logistics
industry generates $2 billion of gains to

the economy each year.?

Road transport currently dominates the
Australian market for non-bulk freight
due to its advantages in price, speed,
convenience and reliability, with industry
analysts predicting 75% growth in road
transport over the next 20 years.®

However, the road transport industry has

a reputation for high rates of serious health
and safety incidents (nearly twice the average
across all industries).* Safe Work Australia
reported 535 worker fatalities in the road
transport industry between 2003 and 2015,
accounting for 17% of all work-related
deaths in Australia during that period.®
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The case for change

The Heavy Vehicle National Law (HVNL)
regulates the use of heavy vehicles

(vehicles with a gross vehicle mass (GVM)

or aggregate trailer mass (ATM) of more
than 4.5 tonnes) on roads in all states and
territories except Western Australia and the
Northern Territory. The current regime deems
parties in the ‘chain’ to be responsible for a
series of on-road offences such as breaches
of vehicles’ mass, dimension and loading
requirements and breaches by drivers of
speed and fatigue requirements.

In response to safety concerns, the new regime
will go further. It will no longer be necessary for
a road offence to be committed before a party
in the chain is liable under the HVNL. Instead,
a party may be prosecuted because it does
not have in place practices and procedures
that ensure the safety of transport activities,
directly or indirectly related to its operations.

The primary aims of the reforms are to
improve the safety of road transport and

to promote pre-emptive risk management
so that the HVNL better aligns with other
national safety legislation, such as the Mode/
Work Health and Safety Act 2011 (WHS

Act) and the Rail Safety National Law. The
amendments were passed by parliament

in December 2016 and are expected to
commence by proclamation in mid-2018.8

Who will be affected
by the reforms?

Broadly, the ‘chain of responsibility’ includes
those parties who have control or influence
over the transport of goods. The reach
of the new regime extends beyond those
parties directly involved in providing transport
services. Under the reforms, the parties in
the ‘chain of responsibility’ are:
e a driver's employer
* a prime contractor, if a driver

is self-employed
¢ a vehicle operator
e a scheduler of a vehicle

¢ a consignor and consignee of goods
in a vehicle

e a packer of goods in a vehicle
¢ aloading manager

e aloader

e an unloader.

All Australian businesses that make use

of heavy vehicles to send or receive goods,
whether directly or indirectly, are potentially
consignors and consignees and therefore
part of the chain of responsibility. This means
that the primary duty extends to off-road
parties including large corporations and small
businesses across domestic and international
industries such as agriculture, construction,
wholesale and retail.

What are the primary duties?

Under the reforms, all parties in the chain

of responsibility will have a non-transferable
duty to ensure, so far as is reasonably
practicable, the safety of their transport
activities related to a heavy vehicle (new
section 26C). ‘Transport activities’ are broadly
defined to comprise activities “associated
with the use of a heavy vehicle on the road”
including off-road business practices and
decision-making (amended section 5).

All parties in the chain are also required to
ensure, so far as is reasonably practicable,
their conduct does not directly or indirectly
cause or encourage a driver or another party
in the chain to contravene the HVNL.

‘So far as is reasonably practicable’

The ‘so far as is reasonably practicable’ test
reflects the terminology used in the WHS
Act and other Australian safety legislation.
The HVNL reforms provide that the following
factors are relevant to an assessment of
what is ‘reasonably practicable’:

¢ the probability of a safety risk or damage
to road infrastructure

e the level of harm that could result from
the risk or damage

¢ what the party knows or ought to know
about the risk or damage, and about the
ways of minimising the risk or damage

e the availability of ways to minimise the
risk or damage, and

¢ whether the cost of avoiding the harm
is disproportionate to the likelihood of
risk or damage (amended section 5).
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The failure to ensure safety ‘so far as is
reasonably practicable’ can have devastating
consequences. The test was recently applied
in a Victorian workplace health and safety

case in which Toll Transport was charged with

failing to provide, so far as was reasonably
practicable, a safe system of work.”

In that case, an employee whose vision
was almost completely obscured by the
load he was transporting fatally injured
another employee when the trailer he was
manoeuvring struck the other employee.
The court held that the risk of vehicles and
crew colliding was “readily foreseeable”
and that Toll Transport’s system of work
was “hopelessly inadequate and vague”.
Cannon J concluded that a substantial fine
of $1,000,000 was necessary to reflect the
gravity of Toll Transport’s breach and to
deter other parties from failing to do their
“utmost” to ensure safety.

How does the primary duty
apply to off-road parties?

Current laws impose liability upon chain of
responsibility parties for on-road offences

Directors’ due diligence obligation

The HVNL reforms will also impose a
positive obligation on business executives
(defined as “any person concerned in or
taking part in management of the business”)
to exercise due diligence to ensure the
business complies with its primary duty
(new section 26D). For certain prescribed
offences, such as tampering with speed
limiters, if a corporation commits the
offence, the executive officer will also be
found to have committed the offence if
they did not exercise reasonable diligence
to prevent such conduct.

How will the primary
duties be enforced?

The HVNL reforms will give enforcement
authorities power to require a person to
provide information for the monitoring

or enforcement of a primary duty (new
section 570A). They also allow for the use
of voluntary enforceable undertakings as an
alternative to prosecution, whereby parties
agree to be bound to take specific steps

to ensure compliance (new part 10.1A).

Transport law

How should parties in the
chain prepare for the changes?

Parties in the chain of responsibility need
to take proactive steps to prepare for the
reforms, anticipated to commence in
mid-2018. These steps may include:

e identifying and considering the risks
associated with their business and ways
of removing or minimising those risks

¢ properly documenting policies and
procedures to manage identified risks

¢ implementing measures and conducting
audits to ensure that policies and practices
are followed

e consulting with other parties in their supply
chain to identify and manage risks

e documenting contractual responsibilities
with other parties in their supply chain.

such as breaches of mass, dimension, speed,
fatigue and loading requirements. The reforms

i 2
extend this liability to include off-road breaches What are the penalties for breach?

such as failure to implement procedures that
ensure the safety of transport activities.

Parties using road transport to send and
receive goods must ensure that:

¢ the loads they require to be transported are

appropriately secured and do not breach
vehicle mass or dimension limits, and

¢ delivery requirements do not cause or

encourage breaches by requiring drivers to

breach speed limits, driving hour limits or

driver rest requirements (new section 26E).

For example, a business’s delay in making
goods available for transport that compels
a driver to breach speed or rest limits to
meet a delivery deadline may constitute a
breach of primary duty by both the driver’s
employer and the business.

back to contents

Failure to discharge the primary duty can
attract significant pecuniary penalties and a
jail sentence. The penalties under the HVNL
reforms are divided into three categories:

e Category 1: a reckless breach creating
risk of death or serious injury attracts a
maximum penalty of $300,000 or five
years’ imprisonment for individuals (or
both), or $3 million for corporations.

e Category 2: a breach of duty creating
risk of death or serious injury (without
recklessness) carries a maximum penalty
of $150,000 for individuals and $1,500,000
for corporations.

e Category 3: any other breach attracts
a maximum penalty of $50,000 for
individuals and $500,000 for corporations.

Gillian Bristow is special counsel and Emily Ng is a
solicitor with Cooper Grace Ward Lawyers.
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High Court gives green light

New enterprises can circumvent greenfields process

A recent High Court decision has
clarified the meaning of ‘coverage’
under the Fair Work Act 2009 (Cth)
(FWA) and confirmed the ability

of new enterprises to create valid
enterprise agreements (EAs) with
existing employees.

Businesses can now circumvent negotiations
with unions and limit the number of voting
employees.

In ALDI Pty Ltd v Shop Distributive & Allied
Employees Association & Anor (ALDI
decision)," the High Court unanimously
overturned the Full Federal Court’s
interpretation of the term ‘coverage’ and
held that ALDI was able to request that its
existing employees vote for a new EA in a
region that had not yet finished construction,
nor started trading, but for which they had
already accepted offers of employment.

More generally, the High Court was asked to
decide whether existing employees of a business
being transferred over to a new enterprise were
genuinely ‘covered’ by a proposed EA for that
enterprise and could vote on it (the coverage
issue). The decision confirmed that EAs for new
enterprises bargained with existing employees
who have not yet commenced working for the
new enterprise, need not negotiate using the
‘greenfields’ process.

Legal context

The FWA outlines the processes by which
EAs are validly made and varied. Normally
EAs are re-negotiated with existing
employees who are covered by the EA or
their bargaining representatives. However,
when creating a new enterprise, a greenfields
EA must be negotiated with the relevant
employee organisation/s if the persons who
will be necessary for the normal conduct

of the enterprise are not yet employed.?

It is usually clear whether or not an EA needs

to be negotiated using the regular process or
the greenfields process. This normally depends
on whether or not the enterprise is an existing
one or a new one. When an existing business
is expanding into new regions, it is generally
considered a ‘new enterprise’ and triggers the
greenfields process. However, ambiguity arose
in the ALDI decision as the existing business
was proposing to staff the new enterprise (in part
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or in whole) with existing employees from other
locations, and intended to bargain with those
employees rather than the relevant employee
organisation/s under the greenfields process.

Facts and litigious history

ALDI operates across a number of Australian
states, with each state covered by a different
EA. In 2015, ALDI was in the process of
expanding its operations in South Australia
(SA) and sought expressions of interest from
its employees in other states to work in the
new SA region (Regency Park). A number

of existing ALDI employees — 17 of them —
received and accepted a written offer to
work in Regency Park when it opened.

Before Regency Park commenced operations,
ALDI began bargaining with existing employees
to create a new EA for SA. ALDI then requested
the 17 employees to vote to approve the new
EA, with the majority voting in favour before it
was approved by the Fair Work Commission
(FWC). No unions were involved in either the
negotiation or voting process.

Following the decision, the Shop, Distributive

& Allied Employees Association (SDA) and the
Transport Workers’ Union (TWU) appealed to
the Full Bench of the FWC. Their argument was
that the new EA had been improperly made and
should instead have been negotiated with them
using the greenfields process under s172(2)(b) of
the FWA. As ALDI was creating a new enterprise,
they submitted that it was irrelevant that the
future Regency Park staff were already existing
ALDI employees in other regions and that, for
the purposes of the FWA, ALDI had not yet
employed any employees in the new enterprise
who would be necessary for its normal conduct.
The Full Bench of the FWC disagreed with the
unions and dismissed the appeal.

The SDA then filed an appeal in the Federal
Court. The Full Federal Court subsequently
granted the relief sought, having found that the
Full Bench had incorrectly decided the case
and that the existing employees could not be
covered by the new EA until it was in operation.
As a consequence, the new EA could not

have been genuinely agreed to by employees
covered by it, as required by the FWA.3

The coverage issue

The High Court defined the coverage issue
as being whether the FWC “could approve
an EA for a new enterprise made with
existing employees of the employer who

have agreed to work, but are not at that time
actually working, as employees in the new
enterprise”.*

The Full High Court considered the different
approaches taken by the Full Bench and the
Full Federal Court. The Full Bench relied on
5172 of the FWA in reaching its decision.
Section 172 regulates the making of an

EA, specifically distinguishing between the
requirements of a non-greenfields and a
greenfields EA. The Federal Court, however,
focused on a construction of s186(2)(a) of the
FWA, which seemed to prevent the approval
of the new EA on the basis that it had not
been “genuinely agreed to by employees
covered by the agreement”.

The High Court sought to resolve these

two approaches, stating that the “material
provisions of the [FWA] must be understood,
if possible, as parts of a coherent whole”.® It
analysed the language of the two provisions
more broadly and read them in line with part
24 of the FWA as a whole. Specifically, the
court found that s172 does not contemplate
that an EA must exclusively be a greenfields
EA simply because it relates to a new
enterprise.® The High Court also found that
the term ‘employed’ should not be narrowly
read to mean only employed in the new
enterprise.’

Other provisions of the FWA also make clear
that an employee can be covered by more
than one agreement at the same time. This is
clarified by the distinction between the terms
‘cover’ and ‘applies’ —the former meaning
that an agreement covers the person’s job
title or role as part of the agreement and the
latter meaning that an agreement applies to
the person in the sense that it is currently in
operation and enforceable under the law.®
After having reconciled the other provisions
of the FWA with the submissions before i,
the High Court accepted ALDI’s construction
of the coverage issue.

Where the law stands now

Interestingly, obiter® in the High Court’s judgment
seems to suggest that when a business is
proposing to transfer existing employees to staff
a new enterprise, the only valid way to do so is
by a non-greenfields EA.'° This position would
be a significant departure from existing practices
and would require businesses to obtain approval
of a new EA before entering into negotiations
with existing employees. In practical terms,

this may lead to a longer and more onerous
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Matthew Giles and Andrew Ross look at how ALDI Pty Ltd v Shop
Distributive & Allied Employees Association & Anor has reconsidered
the law on enterprise agreements for new enterprises.

bargaining process, as employers must comply
with all of the time-specific notification and voting
requirements required before a non-greenfields
EA can be approved.

The High Court also made note that a
non-greenfields EA can be made with two or
more employees, such that “a small group of
employees may be able to fix the terms and
conditions of employment for all the employees
who may be employed in the enterprise in the
future”,” and that “[it does not matter that the
agreement may, in due course, come to apply
to many more employees”.?

This is a space to watch for legislative reform,
given that employers will now be able to
negotiate with only a select few existing
employees to create a new EA, circumventing
negotiations with unions under the
greenfields process and limiting the number
of employees that are eligible to vote.

Labor’s Shadow Minister for Employment and
Workplace Relations, Brendan O’Connor,

has already pledged that “Labor will legislate
to make clear that the workers who vote

on an [enterprise] agreement must be
representative of the workers who may
ultimately be covered by the agreement” and
that “Labor will also change the law so that
workers and their unions can apply to the
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Fair Work Commission to re-negotiate sham
enterprise agreements”.'®
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2 At [82]in ALDI.

13 “Shorten Government would outlaw ‘sham’ enterprise
deals”, Workplace Express, 18 October 2017,
workplaceexpress.com.au/nl06_news_selected.php?
act=2&nav=108&selkey=56163&utm_source=instant+
emaild&utm_medium=email&utm_campaign=
subscriber+email&utm_content=read+more&utm_
term=Shorten%20Government%20would%20
outlaw%20%22sham%22%20enterprise%20deals.
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Advocacy

Hard at work for members

QLS policy committees and the advocacy team have hit the ground
running in 2018, with work commencing and continuing across
many areas of law. Acting principal policy solicitor Wendy Devine
and policy solicitor Natalie De Campo provide this month's update.

Family law update

The QLS Family Law Committee is preparing
for a busy 2018, following last year’s
announcement that the Australian Law
Reform Commission (ALRC) will conduct
the first comprehensive review of the family
law system since the commencement of
the Family Law Act 1975.

The committee expects to work with a
number of stakeholders, including the
Law Council of Australia (LCA) Family Law
Section, in relation to this review.

In addition to preparing for the ALRC
review process, the committee has recently
contributed to the submission made by the
LCA on two Bills introduced by the Federal
Government in late 2017:

¢ the Family Law Amendment (Parenting
Management Hearings) Bill 2017, and

e Family Law Amendment (Family Violence
and Other Measures) Bill 2017.

The first Bill proposes the establishment of

a Parenting Management Hearings Panel

that would provide an alternative process

for resolving parenting disputes. While QLS
supports measures that allow parenting matters
to be resolved in a timely and cost-effective
way — particularly given the enormous pressure
currently on the family law system — we have
expressed serious concerns about this Bill,
including a proposal that parties may only be
legally represented with leave of the panel.

Legal practitioners play an important role in
resolving family law matters and help to ensure
that vulnerable and disadvantaged litigants
understand their legal rights. The proposed
inquisitorial model represents a significant
departure from the established position under
law, and introduces additional complexity in a
context in which fragmentation and complexity
is one of the greatest challenges for litigants
navigating the system.

QLS submitted that the introduction of
parenting management hearings appears
premature in the context of the forthcoming
ALRC inquiry. The recommendations

that result from the ALRC inquiry will be
supported by expert advice and developed
following thorough consultation and research.
Parenting management hearings should
instead be considered as part of this inquiry.
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The second Bill aims to enhance the capacity
of the family law system to provide effective
outcomes for people who have experienced
family violence. In particular, it aims to reduce
the need for families to interact with multiple
courts across the federal and state or territory
jurisdictions. QLS has acknowledged the
difficulty litigants may experience navigating
multiple courts in matters involving family
violence, and expressed support for the
objectives of the proposal.

However, our submission stressed the

need for additional judicial officer training in
state and territory courts, given the highly
specialised nature of family law. It is unclear
under the proposal whether the vital support
services currently provided in the Family Court,
including family consultants, would be available
to litigants in state and territory courts.

We submitted that appropriate resourcing
for state and territory courts would be critical
to achieving the policy objectives of the Bill
and strongly supported an amendment to
remove the need for parties to revert to the
family law courts within 21 days to continue
an order variation. We suggested that a 60-
day time frame would be more appropriate
to accommodate matters in which Legal
Aid may be required, as well as to maintain
consistency between any family violence
orders and family law orders.

The QLS Family Law Committee will continue
to work with significant stakeholders in this area
to respond to proposed legislative amendments
presented by the Federal Government.

Proposed electoral funding reform

QLS has raised significant concerns in our
submission to the Joint Standing Committee
on Electoral Matters in relation to the Electoral
Legislation Amendment (Electoral Funding and
Disclosure Reform) Bill 2017 (Cth), introduced
in the last sitting of Parliament in 2017.

We recommended that the Bill not be
progressed in its current form, and called for
further comprehensive consultation on the
Bill, including the opportunity to consider a
detailed regulatory impact statement.

Our particular concerns were:

¢ The constitutionality of the proposed
legislation, given the effect on the implied
freedom of political communication.

¢ The red tape consequences for charities
and not-for-profits.

¢ The need for exemptions to be provided
for when:

e organisations, particularly professional
membership organisations such as QLS,
are already subject to robust financial
accountability and disclosure regimes

¢ alegal practitioner engages in conduct
within the scope of legal practice
regulated by the Legal Profession
Act 2007 (Qld) and similar regulatory
legislation in other states.

¢ The existing regulatory burdens already
imposed on charities in Australia with
respect to the level of advocacy that they
can undertake and the need to exclude
charities from the operation of the Bill.

The extraordinarily wide application of
the registration framework, triggered by
advocacy by a not-for-profit organisation
on any issue that “is, or is likely to

be, before electors in an election” as
prescribed in the proposed definition

of ‘political purpose’.

The lack of clarity on how to calculate
‘political expenditure’.

e The need for an exclusion from the
definition of ‘political purpose’ for
responding to and participating in
government consultation processes.

¢ The scope of the new section 302J offence
(forming bodies corporate for the purposes
of avoiding restrictions in this division) with
respect to professional advisors.

The joint standing committee had received

143 submissions at the time of writing.

Submissions, including the QLS submission,

are available on the committee’s website

at aph.gov.au.

Wendy Devine is the acting principal policy solicitor at
Queensland Law Society. Natalie De Campo is a policy
solicitor at Queensland Law Society. They gratefully
acknowledge the assistance of acting advocacy manager
Binari De Saram and legal assistant Pip Harvey-Ross in

compiling this article.
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Third-party
Instructions

by Stafford Shepherd

On occasion we receive
instructions from a third party

(a relative, friend or interposed
advisor). The question then arises:
Can we act for the client on the
instructions from a third party?

The answer is that we must be extremely
careful in evaluating whether this is
something we should do. We must keep in
mind the following:

¢ Rule 8 Australian Solicitors Conduct Rules
2012 (ASCR) provides that we must follow
a client’s lawful, proper and competent
instructions, and

Rule 7.1 ASCR provides that we must
provide clear and timely advice to assist
the client to understand relevant legal
issues and to make informed choices
about action to be taken.

It is always preferable to develop a personal
rapport with the client and meet with them
if at all possible, face to face. We should be
cautious about accepting instructions from
someone we do not know. Verification of
identity is critical.

When instructions are coming from a third
party we must be clear as to who the client
is. If it is not the third party, then we should
ensure we meet with the client to obtain
instructions directly.

It is advisable to see the client alone

to ensure there is no external influences
on the client, particularity when the initial
instructions from the third party benefit
or favour the third party.

Client instructions should always be
confirmed in writing.

A client may expressly authorise a third
party to instruct on their behalf. Such
authority should be in writing and freely
given. Preferably, it should be in a power
of attorney.

Be clear who the client is. This should
be clearly stated in your retainer or
costs agreement.
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We owe a duty of confidentiality to the

client (Rule 9 ASCR). We must have the
client’s consent to disclose information to a
third party (Rule 9.2.1 ASCR - preferably, the
consent should be express and in writing).
Remember the client is fully entitled to limit
what is disclosed to others.

It may be necessary when dealing with
a third party to:

¢ confirm that we act for the client and
are not acting or advising them

¢ inform a third party they should consult
with their own solicitor

¢ advise that we act in the best interests
of the client and act in those interests
alone (subject to our duty to the court
and the administration of justice)

e control the way in which a third party
communicates with us to avoid potential
conflicts of duty arising

¢ scope carefully the work to be done and
who is responsible for the fees and costs.

It is important to reflect (particularly when a
third party is an interposed advisor) if this is a
matter or transaction we should be acting in.
When in doubt, don’t. Remember, there may
be exposure to damages or compensation
for failing to act in accordance with the
instructions of the client.

On 1 July 2012 the Australian Solicitors
Conduct Rules 2012 (ASCR) commenced
in Queensland. During 2016 and 2017

the Law Council of Australia’s (LCA)
Professional Ethics Committee undertook a
review of the ASCR. The LCA has released
a consultation paper entitled ‘Review of the
Australian Solicitors’ Conduct Rules’.

The review paper can be found on the
QLS Ethics Centre website.

The QLS Ethics Centre on behalf of the
Ethics Committee and the Queensland
Law Society invite members and interested
parties to provide submissions with respect
to the consultation paper by 31 May 2018.
Submissions may be lodged at
ethics@qls.com.au.

Stafford Shepherd is the director of the Queensland
Law Society Ethics Centre.
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Gifts, grannies
and the GAA

The demographic of the Australian
population is changing - lifespans
are increasing, and with this there

is an increase in the proportion of

the population called ‘aged’.

Of those between 80 and 84 years old,
12% have some form of dementia. For
those over 94, this figure is 40%.2

These demographic features drive the
ever-growing need for members of our
aging population to have a substituted
decision maker to assist them in managing
their affairs as their capacity declines.

This cohort holds significant wealth and
the statistics demonstrate they are
dangerously exposed to the unscrupulous,
with estimates putting the annual cost of
elder financial abuse in Queensland at a
minimum of $1.8 billion.?

Aligned with such figures, the Public Trustee
of Queensland reports that enduring powers
of attorney (EPAs) are the main source of
reported financial abuse of older people.*
The Public Trustee is typically appointed as a
financial administrator if a suitable alternative
is not available. Relevantly, a significant
distinction between the holder of an EPA and
a financial administrator is that the person
holding an EPA is not required to undergo
any scrutiny prior to accepting appointment,
whereas a prospective financial administrator
is subject to a great deal of scrutiny and
oversight by the Queensland Civil and
Administrative Tribunal (QCAT) as to their
suitability and financial management skills.

A protective mechanism within the legislative
scheme is to prevent conflict and gifting
transactions without authority, unless it

is naturally and reasonably a gift that the
adult might make.® The typical examples

are birthday and Christmas presents.

The question, however, sometimes arises
whether it is proper for an attorney/financial
administrator to make large gifts on behalf
of their principal when that was their custom.
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When a gift is deserved,
it is not a gift but a
payment.”

— Gene Wolfe, Shadow & Claw

A recent QCAT decision examined this
scenario — FK [2017] QCAT 469 (FK),
delivered on 18 December 2017.

FK involved an application under the
Guardianship and Administration Act 2000
(Qld) (GAA) by the then recently appointed
financial administrator GJ of FK, who was
94 at the time an order was sought for

the tribunal to approve financial gifts to
numerous relatives of FK.

The extent of the proposed gifts was
significant. They were worth a total of
$112,000 and included “Christmas gifting
to 23 family members and a family friend
totalling $67,000” as well as “birthday
gifts to 48 family members and 1 friend
totalling $45,500”.°

The administrator, GJ, was one of those
family members to receive the gifts.

The decision traces the mechanics of the
steps the administrator was required to
undertake and the evidence necessary to
satisfy the tribunal that the proposed gifts
were ones that ought to be approved.

The decision addresses the provisions of
the GAA relating to the powers exercised by
the decision maker, and their responsibilities
including the duty to avoid conflict
transactions unless authorised.”

These were succinctly summarised
at paragraph [27]:

“The Administrator is required by principle 11
of the General Principles to act in a way that
is appropriate to FK’s circumstances. The
Administrator is required to act with honesty
and with reasonable diligence in relation

to the adult’s affairs. The Administrator is
required to avoid conflicts of interest.

“The Act in section 54 deals specifically with

the situation of gifts. The section provides

that unless the Tribunal orders otherwise,

an Administrator for an adult may give away

the adults property only if:

a) the gift is

i) a gift of the nature of the adult would
make when the adult had capacity

i) a gift of the nature that the adult might
reasonably be expected to make

the gifts value is not more than what

is reasonable having regard to the

circumstances and, in particular, the

adult’s financial circumstances.”

c

The question for determination was whether
financial gifts totalling $112,000 satisfied
this criteria. Of notable relevance was that
FK “is a person of considerable financial
means who was in the practice of giving
monetary gifts to children, grandchildren
and others at Christmas, birthdays and
other special occasions”.®

In approving the gifts, the decision pays
particular attention to the evidence of FK’s
long-standing accountant of 15 years.®

Noting that “[t]he circumstances of this
matter are unique and unusual”,™ the tribunal
ultimately found “that the gift-giving program
can be undertaken without unreasonably
compromising FK’s financial position. Her
interests are being protected but her wishes
are also being served.”" It should also be
noted that the approval was confined to

“the 2017-2018 period”."?

While an unusual decision, it demonstrates
that not all financial exchanges between
incapacitated adults and their family
members are laced with menace, deprivation
and dishonesty.

In addition, | refer you to the equally unusual
matter of CMB, Re [2004] QGAAT 20, where
in a split decision, the majority tribunal
approved the sale of the incapacitated adult’s
family home and distribution of the proceeds
to her children. This represented 70% of her
assets.™ The split nature of that decision

is particularly instructive to practitioners

in illustrating the differing approaches to
interpreting the legislation.
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What’s new in succession law

with Christine Smyth

Having regard to these decisions and the
level of oversight a financial administrator is
subject to, it raises the question of whether | EEEETE 2 — e I e A i R
the level of abuse in the case of EPAs could will be 65 or older by 2056 — up from one in
be reduced if a similar approach to suitability 10 in 2007.

and reporting factors was applied before Australian Health Ministers Conference,

; : National Framework for Action on Dementia
apersonis Fpp?;]nttetdr] as an.tattto.meyi The 2006-2010 at 2, North Sydney, May 2006.
Cas,es are ciear that tnese situa |onsl urn on Queensland Elder Abuse Prevention Unit,
their own facts and a prudent substituted ‘Cost of Elder Abuse: Who Pays and How
decision maker will seek QCAT sanction Much’ (June 2009), 3.
before making gifts on behalf of the principal Public Trustee Queensland is quoted in
or entering into conflict transactions.

Notes
Australian Bureau of Statistics media release,

o
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IS

the House of Representatives Standing
Committee on Legal and Constitutional Affairs
— Older People and the Law, AGPS 2007, at
80-81.

Sections 66 and 73 Powers of Attorney Act
7998 and sections 35 and 37 Guardianship
and Administration Act 2000 (Qld) (GAA).
At[8].

See sections 35 and 37 of the GAA; see also
corresponding provisions in the Powers of
Attorney Act 1988 (Qld), sections 66 and73.

o

Christine Smyth is immediate past president of Queensland
Law Society, a QLS accredited specialist (succession law)
and partner at Robbins Watson Solicitors. She is a member
of the QLS Council Executive, QLS Council, QLS Specialist
Accreditation Board, the Proctor editorial committee, STEP,
and an associate member of the Tax Institute.
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s At[2].

o At[18-21].
10 At [28].

11 At [43].

12 At [42].

18 At [50].
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Full Court confirms
order allowing ADF

mother to

relocate

Children — mother allowed to relocate
to wherever posted in her employment
with the Australian Defence Force

In Wendland [2017] FamCAFC 244

(21 November 2017) the Full Court (Ainslie-
Wallace, Ryan & Aldridge JJ) dismissed
the father’s appeal against Judge Vasta’s
order that permitted the mother (who had
worked for the Australian Defence Force
for 18 years since she was 20) to relocate
their child (4) to wherever she was posted.
The child lived with her in Town H in
Queensland, spending time with the father
each week and “it was not known if, when
or where the mother might be posted”. The
father argued that “until the location of any
posting was known informed decisions
could not be made as to ... the child’s best
interests” ([5]). By the time of the appeal,
however, the mother had been posted to
another state.

The Full Court said (from [10]):

“ ... [During the relationship] [t]he child
was placed in on-base day care where
the mother was working and the paternal
grandmother also took care of the child.
The father continued to work full time.

[11] The primary judge found that ... the parties
planned to move as a family in the event the
mother was required to work elsewhere. ( ...)

[29] ... [H]is Honour ... clearly [took]

into account ... the ... report writer[’s] ...
opinion that a relocation would diminish
the relationship between the child and the
father and paternal grandmother. ( ... )

[33] It was submitted that the order ...
erroneously gave the mother a ‘blank
cheque’ as to the child’s future ( ... )

[35] The ... judge ... correctly noted ...

that the mother is likely to be subject to
further postings. ( ... ) [and] was of the view
that the order he made was supported by
s60CC(3)(l) [an order least likely to lead to
further proceedings] ... This course was ...
open on the evidence. ( ... )

[41] ... [T]he ... judge was not obliged to
accept the opinion of the ... report writer. ...
Itis for ... [him] to determine the weight to
be given to it: see Muldoon & Carlyle [2012]
FamCAFC 135 ... at [105] ( ...)

32  PROCTOR | March 2018

[567] [T]he ... judge found that the order
proposed ... permitted the child to spend
time with the father in a manner [air travel]
that was reasonably practicable and could
be afforded. ... [T]his finding was open on
the evidence. ( ... )

[73] (...) [W]eight was given to the ...
report writer’s opinion, but ... also ... to
the mother’s freedom to pursue her career
and to live where she wished and ... the
effect on the child if the mother were forced
to abandon her career and remain living in
Town H. Significant weight too was given
to the finding that in the event of a relocation
the child would still maintain a meaningful
relationship with the father, albeit one of

a different nature.”

Property — husband brought 96.5% of
$2m pool into short childless marriage —
assessment of 60:40 set aside by Full Court

In Anson & Meek [2017] FamCAFC 257

(7 December 2017) the Full Court (Murphy,
Aldridge & Cleary JJ) allowed the husband’s
appeal against Judge Hughes'’s property
order in the case of a childless couple who
were married for five years. The wife left her
job as a CEO at $180,000 pa to live with the
husband in Asia before the couple returned
to Melbourne. The wife had undergone
failed IVF treatment. Before cohabitation

the husband owned 96.5% of the parties’
property, including a farm worth $1.86m at
trial. Total assets in Australia were valued at
about $2m. His pre-marital assets in “Country
T” ($1.76m) were placed in a separate pool
and considered as to s75(2) only. Judge
Hughes assessed contributions as to the
$2m pool as 80:20 in favour of the husband,
adjusted by 20% for the wife under s75(2).

Murphy J (with whom Aldridge and Cleary
JJ agreed) said ([30]) that the trial judge
erred in finding that contributions were
equal during the marriage, in that part of
the wife’s stressful IVF was pre-cohabitation
([31]) as was her non-financial contribution
to the acquisition of the farm by providing
advice as to its purchase ([32]); the
husband’s financial contributions pre- and
post-separation were “overwhelming”
([36]) and the post-separation increase in
the farm’s value represented 30% of the
cohabitation period ([48]). It was also held

that her Honour’s finding as to the duration
and quantification of the wife’s impaired
future earning capacity was flawed ([53]-
[82]). The case was remitted for rehearing
by another judge.

Children - Full Court allows mother
to relocate for two to four years overseas
where partner posted

In Boyle & Zahur and Anor (No.2) [2017]
FamCAFC 263 (14 December 2017) the

Full Court (Thackray, Murphy & Carew JJ)
allowed the mother’s appeal against Justice
Gill's dismissal of her application to relocate
overseas with the parties’ two daughters

(12 and 11) for the duration of the posting of
her partner, a government agency employee,
to Country “H” for two to four years. The
children, who lived with the mother, spent
alternate Friday, Saturday and Wednesday
nights with the father under a consent order.
In remitting the case for rehearing the Full
Court said (from [91]):

“There ... is no issue that the children should
have a relationship with their father. There ...
is no issue that the children love their father
and want a relationship with him and ... that
they would miss their father if they moved
to Country H. Equally, there ... is no issue
that the reduction in face to face time with
their father (noting, again, that the proposed
move was temporary) was not ideal. These
matters are the axioms upon which the

vast majority of so-called ‘relocation cases’
proceed. Yet, the task is to fashion orders
which best meet the best interests of the
children by reference to the proposals of
the parties or those fashioned by the Court
(subject to procedural fairness ... ) by
reference to ‘the reality of the situation’.

[92] As a consequence, orders that
contemplate a continuation of the existing
orders which thwart the legitimate desire of
the mother and are contrary to the wishes
of relatively mature children, involves a
conclusion that those orders are more in
the best interests of the children than other
available alternatives.

[93] A central inescapable fact in this case is
that parental hostility and conflict to which the
children were exposed and the impact upon
the children ... arose during the currency
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Family law

with Robert Glade-Wright

of the existing orders which his Honour’s
judgment and orders would see continued.”

Costs - professional conduct — court
refers solicitors to Legal Services
Commissioner of NSW for investigation

In Simic & Norton [2017] FamCA 1007

(11 December 2017) Benjamin J referred to
the high level of costs charged by solicitors
and the “culture of bitter, adversarial and
highly aggressive family law litigation” in the
Sydney registry of the Family Court ([2]). In
this case the trial took seven days. While
parenting and property issues settled during
the hearing, the child support case could
not be determined “as no notice had been
provided to the child support registrar” ([5]).

The court said (from [3]):

“ ... [Tlhe consequences of obscenely high
legal costs are destructive of the emotional,
social and financial wellbeing of the parties
and their children. It must stop. ( ... )

[13] These parties will have spent about
$860,000 in legal costs ...

[14] ... [whichig] ... outrageous ...
for ordinary people involved in family
law proceedings.

[15] ... [S]olicitor correspondence was ...
part of the five hundred pages of exhibits
to the father’s affidavit. ( ... )

[17] Some of those letters were inflammatory
and reflected the anger of the parties ... The
letters were at times accusatory. They were
often verbose and ... unnecessary it for tat
commentary. Some ... served little or no
forensic purposes. ( ... )

[19] Solicitors are not employed to act as
‘postman’ to vent the anger and vitriol of
their clients.

[20] ... [As] legal practitioners ... they must
ensure that ... communication is necessary,
balanced, considered and relevant.

[21] Parties ... can often be distressed,
anxious, angry, upset and emotional. Many
have little experience in court process and
this may be their ... only interaction with
the ... legal system. They are generally
unsophisticated litigants ... and rely

on the ... fair, reasonable, competent

... professional services by their legal
representatives.

[22] ...  am concerned that a fair, reasonable,
competent and ... professional service may

not have been adopted by ... the solicitors ...
for these parties. (...)

[25] ... All judges have seen instances
where the financial circumstances of the
parties have been emasculated or wholly
lost by the impact of legal costs. ( ... )

[29] The children of these parties depend

upon the income and assets of their parents

to support them. Yet ... the costs of the
proceedings have taken a terrible toll on the
wealth of the parties and consequently their
ability to support and provide for their children.”

Both solicitors were referred to the

Legal Services Commissioner of NSW for
investigation as to whether their fees and
approach constituted professional misconduct.

Robert Glade-Wright is the founder and senior editor
of The Family Law Book, a one-volume loose-leaf and
online family law service (thefamilylawbook.com.au).
He is assisted by Queensland lawyer Craig Nicol, who
is a QLS accredited specialist (family law).
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Legal technology

Legalpreneur: a new

breed of lawyer

by Laura Spalding, The Legal Forecast

The legal industry is ripe for change.
Last year we saw law firms, courts
and practitioners embracing the
concept of technology transforming
law for the better, as consumers
began to recognise this as an
opportunity to obtain more cost-
efficient legal services.

These are exciting times, but the question now
is one of practicality; how can we really harness
technology to benefit our practice today?

Enter the legal technology entrepreneur we
shall coin the ‘legalpreneur’. If | were to see
this term in my trusty Australian Law Dictionary,
I imagine it would be defined like this:

Legalpreneur: noun An agent of change
in law through technology.

As law futurist Professor Richard Susskind
forecasts, the legal profession will face more
disruption in the next two decades than it has
seen in the past two centuries. Legalpreneurs
are riding this momentum and contributing

to some of our biggest strides towards
revolutionising legal services as we know them.

Who are legalpreneurs, what inspires their
success and what do they bring to this new
legal age”?

Changing hats

It’s not surprising that the world’s most
successful legalpreneurs were previously
lawyers. This trend can be attributed primarily
to the drive to solve problems caused by
shortcomings in efficiency and access to
justice encountered in their own legal careers,
and perhaps a growing realisation that lawyers
no longer have a monopoly on the provision of
legal services and should seek to evolve their
craft or risk being left behind.

The legal tech market is estimated to be worth
$16 billion." Legalpreneurs are using their
experiences to tackle problems associated
with time-keeping (such as Ping, software
that aims to automate time entry processes)
or transaction management (made easier by
Doxly, a cloud-enabled centralised data room
encompassing workflow, management and
communication for complex transactions)
and of course the most mundane of tasks
associated with due diligence and contract
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review (automated by Kira Systems, which
identifies, extracts and analyses contract data).

Before you stop reading and start working on
your next big legal tech company, consider
that most lawyers aren’t programmed to make
great entrepreneurs. Apart from being problem
solvers, the mindset of a legal practitioner is
not typically conducive to entrepreneurship.

As LawGeex founder and former commercial
lawyer Noory Bechor discovered, a huge
mental shift is required to view legal services
in an innovative light. Lawyers are inherently
perfectionists, highly risk adverse, precedent
focused, confidential and need to be in control.

These are essential lawyer traits possessed by
even our newest generation of practitioners.
However, they can also serve as the biggest
barriers to collaboration, diversity and value-
adding - the essential traits of the legalpreneur,
and perhaps the keystones of a new era of
legal practitioners.

Dipping a toe in the
world of technology

Of course, lawyers have the inside knowledge
when it comes to problems with legal services,
but most are missing one crucial element in
finding the solution — an understanding of
technology. Obviously, artificial intelligence,
Blockchain and coding do not feature in the
repertoire of most practitioners, but even those
considered the most basic of tech proficiencies,
like fluent use of Microsoft programs, are lacking.

Legalpreneurship has inspired a change in the
future of legal education as lawyers begin to
upskill themselves in technology and universities
diversify course offerings accordingly. The
University of Melbourne offers an elective in
which students design, build and release an app
providing a myriad of legal services to its users.

As technology begins to better facilitate
access to justice, skills such as these are
invaluable for lawyers. The Australian National
University and University of South Australia
also acknowledge the intersection between
law and technology with their Information
Technology Law and Cyber Law electives.

This change in skillset is not limited to
millennials. Jane Hogan, a senior practitioner
with more than 20 years’ experience, has
recently learnt to code, a skill she says not
only improved her digital literacy but birthed
an understanding of ‘programmatic logic’,

which enables her to view the law and legal
practice in a new light.?

Technology is integral to legalpreneurship
and those with the know-how in this area are
pursuing this unique opportunity to capitalise
on the legal tech market.

Collaboration in the
legal marketplace

As legal services become more value driven,
legalpreneurs contribute a new supply chain
to the marketplace whereby many tasks once
performed solely by the lawyer are now more
efficiently delivered by a myriad of resources
both human and machine.?

Thus, collaboration is essential to
legalpreneurship. An entrepreneurial mindset and
an understanding of technology complement
lawyers’ ability to collaborate with professionals
outside of the legal realm to create and develop
new solutions in the provision of legal services.

So how can we really harness new
technology to benefit our practice today?
By embracing and encouraging the rise in
legalpreneurship and by ourselves becoming
agents of change in law through technology.
Lawyers must transform their pessimism
about technology into cautious optimism,
upskill themselves on basic tech skills, learn
about emerging technologies, and become
open to collaboration with those in business
and technology.

Laura Spalding is Queensland president of The Legal
Forecast and a lawyer at Piper Alderman. Special thanks
to Michael Bidwell and Benjamin Teng of The Legal
Forecast for technical advice and editing. The Legal
Forecast (TLF) (thelegalforecast.com) aims to advance
legal practice through technology and innovation. TLF is a
not-for-profit run by early career professionals passionate
about disruptive thinking and access to justice.

Notes

Kirk Mahoney, Catalyst Investors ‘Legal Tech
Market Overview’, published 29 November 2017.
Jane Hogan, ‘Lawyers Learning to Code? To Do
or Not to Do, That is the Question’. Centre for
Legal Innovation, cli.collaw.com/latest-on-legal-
innovation/2017/08/16/should-lawyers-learn-to-
code, 16 August 2017.

Mark A. Cohen ‘Why the Legal Industry Must
Embrace Diversity, Technology and Collaboration’.
Legal Mosaic, legalmosaic.com/2017/08/24/
why-the-legal-industry-must-embrace-diversity-
technology-and-collaboration, 24 August 2017.
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A new day for
17-year-old offenders

Queensland youth justice

now in national step

Criminal law

by Melissa Raassina

Amendments to Queensland’s youth
justice laws have come into effect,
treating 17-year-old offenders as
children rather than adults.

A law that was put in place over 27 years ago

and since abandoned by all other Australian
states and territories has now been overturned.

Advocacy

Queensland Law Society, policy committees
and the wider legal profession have called

for this change for many years, including
mention in the 2015 Queensland State
Election Call to Parties Document. At that
time, the Labor Party (Opposition) had
committed to looking at the issue closely.
Once in government, the party addressed
the laws, ultimately dispatching them in 2016.

In September 2017, the State Government
announced the commencement of removal

of 17-year-old offenders from the adult criminal
justice system. At the time, the Society
remarked that juvenile offenders would have

a greater chance to rehabilitate in the youth
justice system, rather than being exposed to
hardened criminals in the adult justice system.

The regulation

The amendment sees 17-year-old offenders
treated by the courts as juveniles, rather than
being processed through the adult justice
system. The changes took effect on 12
February 2018, and were applauded by many
in the legal profession, bringing Queensland
into line with all other Australian jurisdictions
and also the United Nations Convention on
the Rights of the Child."

The passing of the Youth Justice and Other
Legislation (Inclusion of 17-year-old Persons)
Amendment Act in 2016 amended the age
that a person could be charged as an adult
from 17 to 18 years of age.? This change
was stated to be a part of the Queensland
Government’s commitment to breaking the
cycle of youth offending.

Under the Act, children aged 17 can
access the same support and services that

back to contents

children 16 and under can access. This
includes access to legal advice, separate
conditions for watch-houses, access to

a support person when interviewed by
police, and other age and developmentally-
appropriate interventions.

Also commencing on 12 February was the
transitional regulation supporting the Act.®
This regulation transitions 17 year olds
currently in the adult justice system into
youth justice. These changes include:

e All 17-year-old offenders on community-
based orders transferring to youth justice
supervision

o All 17-year-old offenders in adult custody
being eligible for transfer to a youth
detention centre if it is in the child’s best
interest and safe to do so.

The regulation also transfers court
proceedings to the youth justice system:

e if it is the first time the matter is before
the court

e following the completion of a hearing
(where the hearing has been part-heard)

¢ where a community-based order is breached.

In 2017, Queensland also introduced
supervised bail accommodation.* The aim of
this was to help children on bail make positive
changes and, as a result, to see the number
of young people in detention on remand
decrease. With the national average of children
on remand at 57%, and Queensland at 80%,
this is a much-needed initiative.

The first two services opened in Townsville

in December 2017 and January 2018, with
more set to open across Queensland. The
children who stay at these services will be
under supervision 24 hours a day, seven days

a week, be involved in activities to assist them
in building better futures, and be kept in small
numbers. They will be required to abide by strict
conditions such as curfews and bail conditions.

The reforms also include:

¢ changes to Queensland detention centres

¢ recruitment of new frontline staff for courts
and Youth Justice Service Centres

e more resources for courts and prosecutors
to ensure timely processes

e provision of after-hours legal services to
young people and increased funding for
Legal Aid Queensland.

Changes to detention centres will include
83 accepted recommendations from the
Independent Review of Youth Detention,®
provided to the Queensland Attorney-General
and Minister for Justice in December of 2016.
Court resourcing will include two more full-time
equivalent magistrates.

Where to from here?

Changes to youth justice in Queensland have
been met with positive response from the legal
profession and community, with many more
changes on the horizon as part of the youth
justice amendments and transitional regulation.
Practitioners can keep up to date with the
changes via the Queensland Department of
Justice’s website, justice.qld.gov.au.

The QLS Facebook page also showcases
a ‘Facebook Live’ video where Damian
Bartholomew, deputy chair of the QLS
Children’s Law Committee, discusses the
changes in more detail. facebook.com/
gldlawsociety

Melissa Raassina is acting Proctor editor and media and
public relations advisor at Queensland Law Society.

Notes

" UN Convention on the Rights of the Child,
unicef.org.au/Upload/UNICEF/Media/Our%20work/
childfriendlycre.pdf.

Youth Justice and Other Legislation (Inclusion

of 17-year-old Persons) Amendment Act

2016, legislation.qgld.gov.au/LEGISLTN/
ACTS/2016/16AC058.pdf.

Youth Justice (Transitional) Regulation 2018,
legislation.gld.gov.au/view/html/asmade/sl-
2018-0003.

Department of Justice, Queensland Government
(2017). Inclusion of 17-year-olds in the youth
justice system, justice.qld.gov.au/corporate/
business-areas/youth-justice/inclusion-of-17-year-
old-persons.

Review of Youth Detention Centres Report (2017),
youthdetentionreview.gld.gov.au/review-of-youth-
detention-centres-report-updated-28-June-2017.pdf.
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Commencing voidable
transaction proceedings

Applying for an extension

A liquidator generally has three years
in which to commence proceedings
to set aside a voidable transaction.
That period may be extended on

application to the court.
This article is directed at the procedural
requirements for making such an application

and the matters which the court will consider
in determining the application.

Extending time to apply

Section 588FF(3) of the Corporations

Act 2001 (Cth) (the Act) provides that an
application seeking to set aside a voidable
transaction may only be made:

“(a) during the period beginning on the
relation-back day and ending:
(i) 3 years after the relation-back day; or
(i) 12 months after the first appointment
of a liquidator in relation to the winding
up of the company;
whichever is the later; or

(b) within such longer period as the Court
orders on an application under this
paragraph made by the liquidator
during the paragraph (a) period.”

The determination of the “relation-back
day” will vary depending on the nature of
the liquidation and the steps leading to
the liquidation of the company. It requires
an analysis of when the winding-up of the
company is taken to begin under Division
1A of Part 5.6A of the Act.

In calculating the period “after” the relation-
back day, the relation-back day itself is
excluded.? Therefore, if the relation-back
day is 16 March 2015, the date three years
after that day is 16 March 2018.
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An application to extend time under
s588FF(3) must be made during the period
specified in paragraph (a) of s588FF(3) (the
paragraph (a) period). The application need
only be filed within that period; an order
made outside of the paragraph (a) period
pursuant to an application made within that
period will still validly extend time.® However,
it is prudent to make the application well prior
to the expiry of the paragraph (a) period to
allow for any corrective action should it later
be discovered to be defective in some way.

The court has no power to extend time under
s588FF(3) when the application is made
outside of the paragraph (a) period.* Section
588FF(3) “covers the field” such that rules

of procedure of the court cannot supplement
or vary the period in which an application

for an extension of time may be made.®

Procedural requirements for
an application to extend time

An application under s588FF(3) must be
made to a “Court” as defined in the Act.® That
is, only the Federal Court, a Supreme Court
or the Family Court of Australia may make an
order extending time under s588FF(3).

As set out below, the supporting affidavit
material should identify the parties to, and
the transactions said to be, the voidable
transactions in respect of which the
extension of time is sought.” Given that
the parties to those transactions will be
affected by the extension of time order
sought, the application must name as
respondents, and be served on, those
parties.® This would usually be a creditor
but may also include a director.

There may be circumstances where a
liquidator is unable, during the paragraph (a)
period, to identify the potential defendants
to possible voidable transactions. In those
limited circumstances, the court may make
a ‘shelf’ or ‘blanket’ order extending time,
notwithstanding that particular proposed
defendants or transactions to be impugned
cannot be identified.®

To support this, the liquidator will need to
explain why they have been unable to identify
the potential defendants or transactions

as at the date of the application, including
identifying the steps taken to date to identify
the potential defendants and transactions.

If a ‘shelf” order is granted ex parte (or without
notice to all potential defendants), there is

a risk that the court may later set aside the
order on the application of a defendant once
the s588FF proceeding is commenced and
served.'® This risk is particularly acute where
the liquidator has delayed making enquiries,
or has not made proper enquiries, prior to
making the application.™

Affidavit material in
support of application

The application should be supported
by affidavit material deposing to the
following matters:

(i) the background to the liquidation and
the steps taken by the liquidator to date

(i) the transactions which are the subject of
the voidable transaction (to the extent that
they can be identified and, if they cannot
be identified, the explanation for this)

(i) the parties to those transactions (to
the extent that they can be identified
and, if they cannot be identified, the
explanation for this)

any other persons who may be affected
by the extension of time

(v) that all persons who may be affected by
the extension of time have been served
with the application and supporting
affidavit material

(vi) the reasons for the delay in commencing
the s588FF proceedings, and

(vii) the duration of the extension sought
and the reasons why that length of time
is sought including identification of the
steps proposed to be undertaken during
that period (for example, the nature of the
further investigations to be undertaken).

(iv

back to contents



By Kylie Downes QC and Bruce Wacker

The affidavit should exhibit the records

of the company, correspondence
between the company and the proposed
defendant(s), and other documents which
will assist in establishing the merits of the
proposed proceedings (when that is a
relevant consideration).

Principles to be
considered by the court

In considering an application to extend
the paragraph (a) period, the court will
consider what is “fair and just in all of
the circumstances”.'?

If the supporting affidavit material does
not address the matters identified above,
or affected parties have not been served
with or notified of the application, this will
tell against an order being made.

Where the potential defendants and
proposed impugned transactions have
been identified in the affidavit material,
the relevant factors to be considered in
determining whether it is fair and just to
grant the extension are:™

(b) the explanation for the delay in bringing
the s588FF proceedings

(c) the merits of the proposed proceedings,
and

(d) the question of prejudice arising from
the grant of the extension.

Delay

Legitimate delays may be caused by the
complexity of the affairs of the company,'4

the state of the company’s financial records
and time taken to review them,® the lack of

assets in the company and hence lack of
financial resources to fund an investigation,
delays in obtaining funding,'® other

proceedings that have already been brought

on and that the liquidator was holding a
s596A examination for the purpose of
obtaining further evidence.'” The liquidator
must show that there has not been an
absence of diligence on his or her part

in commencing the proceedings.'®

back to contents

Merits

The merits of a claim will weigh more heavily
as a factor where the extension of time is
sought in order to bring a claim which has
been identified as compared with a situation
where the extension is sought in order to
investigate and consider a claim.' In the
latter case, a preliminary inquiry into the
merits of the proposed proceedings may
not always be necessary. However, the
explanation for the delay in investigating
and considering the claim becomes the
more prominent consideration.

Prejudice

The mere fact that a defendant may have
to repay moneys received in a voidable
transaction is not prejudicial.?® But the

loss or destruction of evidence following a
substantial delay by the liquidator may be.?!
[t may be oppressive to prospective
defendants to allow an action to be brought
long after the circumstances that gave rise

to it have passed.?? In the absence of specific

prejudice arising from the delay, there is
presumptive prejudice from the delay, such

as deterioration in the memory of witnesses.*

Ultimately, the liquidator bears the onus of
showing why it is fair and just that the power
to extend the paragraph (a) period should
be exercised in the liquidator’s favour.

Kylie Downes QC is a Brisbane barrister and member
of the Proctor Editorial Committee. Bruce Wacker
is a Brisbane barrister.

Back to basics

Notes

The classes of “voidable transactions” are set out

in s588FE of the Act: they are unfair preferences,

uncommercial transactions, insolvent transactions,
unfair loans to a company, and unreasonable
director-related transactions.
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2BP v Brown at 357 [187].

8 New Cap Reinsurance Corp v Reaseguros Alianza
SA (2004) 186 FLR 175, [2004] NSWSC 787 at
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Your library

CPD: 2018

legal lectures

with Supreme Court

Librarian David Bratchford

Join us in 2018 for our annual
lecture series.

All QLS members are welcome to attend
these free lectures, which attract one CPD
point for each event.

2018 Supreme Court Oration

Barwick — his place in the legal pantheon
Presented by Justice John Dowsett AM
Thursday 25 October 2018.

Law and politics in McCawley’s Case
Presented by Professor Nicholas Aroney
Thursday 22 November 2018.

More information

Criticism of the courts and judges:
Informed criticism and otherwise

Presented by Chief Justice Geoffrey Ma Tao-li
GBM, Hong Kong Court of Final Appeal
Monday 21 May 2018.

Selden Society 2018 lecture series

The Selden Society lecture program presents
accessible, engaging and informative talks on
a range of legal heritage topics designed to
appeal to a contemporary Australian audience.

Guns and judges: Antonin Scalia
and the right to bear arms

Presented by Justice Glenn Martin AM
Thursday 3 May 2018.

Private law’s revolutionaries: Authors,
codifiers and merchants

Presented by Professor Hector MacQueen
Thursday 28 June 2018.

Annual Lord Atkin lecture: The Irish convict
doctor who delivered Dick Atkin — Dr O’'Doherty
Presented by Justice Patrick Keane AC
Thursday 30 August 2018.

All lectures are held in the Banco Court,
Queen Elizabeth Il Courts of Law — level 3,
415 George Street, Brisbane.

Check-in is open from 5.15pm for a
5.30pm start. Guests are invited to join
us for refreshments in the Portrait Gallery
after each lecture.

Online self-registration will be available
closer to each event.

The lectures are also recorded and published
on the library’s YouTube channel.

For notifications about upcoming lectures:

¢ Join the mailing list by emailing
events@sclgld.org.au

e Subscribe to Queensland Legal Updater —
a free weekly newsletter of legal news,
cases, legislation updates, practice
directions, articles, speeches, library
news and professional development
opportunities: sclgld.org.au/information-
services/qld-legal-updater

¢ Consider becoming a member of the

Selden Society Australian Chapter —
new members are warmly welcomed:
legalheritage.sclgld.org.au/join-selden.

Current Legal Issues (CLI)
seminar series

The library has again partnered with
the Bar Association of Queensland,
the University of Queensland and
Queensland University of Technology
to present the annual CLI seminar
series, which brings together leading
scholars, practitioners and members
of the judiciary to discuss legal issues
of contemporary significance.

Join us for the first seminar:

Criminal evidence: Whatever
happened to Weissensteiner —

the person and the principle?
Presented by Soraya Ryan QC
Thursday 22 March, 5pm for 5.15pm
Banco Court, Queen Elizabeth |l
Courts of Law, Brisbane.

Visit law.uq.edu.au/current-legal-
issues-seminars-2018 for the full
program and to register.
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High Court and Federal

Court casenotes

with Andrew Yuile
and Dan Star QC

High Court

Industrial relations law - statutory interpretation
— Fair Work Act 2009 (Cth) — entitlement to
represent industrial interests

In Regional Express Holdings Limited v Australian
Federation of Air Pilots [2017] HCA 55 (13
December 2017) the High Court considered
whether an industrial association was entitled to
“represent the industrial interests of” a person

if the person was eligible for membership of

the association but was not actually a member.
The respondent was an industrial association
registered as an organisation of employees under
the Fair Work (Registered Organisations) Act 2009
(Cth). It alleged that a letter sent by the appellant
contravened civil penalty provisions of the Fair
Work Act. However, not every person to whom the
letter was sent was a member of the association.
The appellant argued that the respondent lacked
standing to bring the action because it was not
“entitled to represent the industrial interests” of
the persons who had received the letter, within
the meaning of s540(6)(b)(ii) of the Fair Work Act
2009 (Cth). The High Court held that, properly
construed, that section encompassed persons
eligible for membership under the association’s
eligibility rules even if those persons were not
actually members. That followed especially from
the statutory purpose, the context of the phrase in
the Fair Work Act, and the historical context to the
provision. Kiefel CJ, Keane, Nettle, Gordon and
Edelman JJ jointly. Appeal from the Full Federal
Court dismissed.

Industrial law — approval of enterprise
agreements — the ‘better off overall test’

ALDI Foods Pty Limited v Shop, Distributive &
Allied Employees Association [2017] HCA 53

(6 December 2017) concerned approval by

the Fair Work Commission (the commission) of

an enterprise agreement for a new enterprise

with existing employees and the commission’s
consideration of the ‘better off overall test’ (BOOT).
ALDI planned to open a new store. Fifteen existing
employees from other stores accepted an offer

to work at the new store. After a bargaining and
voting process, a new enterprise agreement was
made under s172(a) of the Fair Work Act 2009
(Cth) to cover the new store. ALDI applied to the
commission for approval of that agreement. At the
time of the vote, the new store was still being built.
The respondent appealed to the Full Bench of

the commission alleging that the new agreement
should have been a ‘greenfields’ agreement
under s172(2)(b) because the new store was a
new enterprise and none of the people required
for the new enterprise had been employed by
that enterprise. The respondent also argued

that the agreement did not pass the BOOT. The
commission rejected both arguments. On appeal,
the Full Federal Court held that it was not open

to the commission to approve the agreement
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because it had not been “genuinely agreed to by
the employees covered by the agreement”, under
$186(2)(a). That followed because no employee
was working under the agreement and thus could
not be “covered” by it. The court also upheld the
BOOT argument. The High Court unanimously
overturned the first argument, but upheld the
second. The court held that it is implicit in ss172(2)
and (4) that agreements can be made with
employees employed by the company but not
employed in a new enterprise. Such agreements
would need to be made under s172(2)(a). The
Act also distinguishes between coverage and
application. Sections 52 and 53 allow for an
agreement, once made, to ‘cover’ employees

not yet working, though the agreement will not
‘apply to’ them until they begin working under

it. On the BOOT issue, the court held that the
commission was required to conduct an evaluative
assessment after considering the relevant award
and the proposed agreement. The commission
erred by failing to conduct that comparison and
by instead considering only a limited provision in
the agreement, granting to employees a right to
payment of any shortfall between the award and
the agreement. Equalisation, in this sense, was
not the same as ‘better off overall’. Kiefel CJ, Bell,
Keane, Nettle, Gordon and Edelman JJ jointly.
Appeal from the Full Federal Court allowed in part.

Industrial law - protected industrial action —
contravention of orders that apply — action with
intent to coerce

In Esso Australia Pty Ltd v The Australian Workers’
Union [2017] HCA 54 (6 December 2017) the
High Court considered two appeals concerning
the requirements of protected industrial action
and action with intent to coerce under the Fair
Work Act 2009 (Cth). The Australian Workers’
Union (AWU) organised industrial action during a
negotiation with Esso in 2015. The AWU claimed
the action was “protected industrial action” under
the Act. Esso obtained an order from the Fair
Work Commission requiring the AWU to stop
organising certain action between certain dates.
The AWU continued to organise the action. Esso
sought from the Federal Court declarations that
the AWU had contravened an order applying to

it and that related to the industrial action, with
the consequence that after the order was made
the AWU could not meet s415(5) of the Act. That
section is a prerequisite for “protected industrial
action”. Esso appealed on this point (the first
appeal). The issue was the scope of the order
said to be contravened and whether it mattered
that the order later ceased. The High Court held
by majority that s415(5) includes any breach of a
relevant order, including past contraventions. It is
not limited to orders that are in existence or may
still be complied with at the time of the proposed
protected industrial action. The second appeal, by
AWU, concerned an allegation by Esso that the
AWU had organised action with intent to coerce

High Court and Federal Court

Esso to enter into an agreement on less favourable
terms, in contravention of s343 or s348 of the Act.
In this appeal, the issue was whether the sections
required AWU to have intended their action to be
unlawful, illegitimate or unconscionable. The High
Court held unanimously that knowledge or intent
of that kind is not required. A contravention of
s343 or s348 is constituted of organising, taking
or threatening action against another person with
intent to negate that person’s choice. Kiefel CJ,
Keane, Nettle and Edelman JJ jointly; Gageler

J separately dissenting in the first appeal and
concurring in the second. Esso’s appeal allowed;
AWU’s appeal dismissed (Full Federal Court).

Administrative law - appeal from Supreme
Court of Nauru — migration

In DWNO42 v The Republic of Nauru [2017] HCA
56 (13 December 2017) the High Court held that
the Nauru Supreme Court failed to accord the
appellant procedural fairness. The appellant sought
refugee status in Nauru after being transferred
there under regional processing arrangements.
The application was refused by the Secretary of
the Department of Justice and Border Control

of Nauru and the Refugee Status Tribunal (RST)

on review. On appeal to the Supreme Court, the
appellant raised four grounds. At the hearing of
the appeal, the Supreme Court struck out grounds
1 and 2. Argument continued on the remaining
grounds. The Supreme Court later gave reasons
for the strike out, which both parties agreed were
plainly wrong. The appellant sought leave to appeal
from the strike out to the High Court. Leave was
refused following assurances from the respondent
and because of the interlocutory nature of the
application. Amid negotiations about a motion to
reopen, the court informed the parties that the
judgment on grounds 3 and 4 would be delivered
the next day. Later the same day, the appellant
filed a motion to reinstate grounds 1 and 2, and to
reopen the appeal to further amend the grounds.
The Supreme Court gave judgment without
hearing the motion. The motion was not mentioned
in the judgment. The appellant appealed to the
High Court on five grounds. The court unanimously
upheld the first, holding that the Supreme Court
erred by not considering the motion. The remaining
grounds were dismissed. Those argued that the
appellant’s detention was unconstitutional; that

the Supreme Court had erred by not finding that
the RST had erred by failing to consider part of

the appellant’s claim; and that the Supreme Court
had erred by not finding that the RST had erred

by relying on an unsigned, unsworn document.
The decision was quashed and sent back to the
Supreme Court for reconsideration. Keane, Nettle
and Edelman JJ jointly. Appeal from the Supreme
Court (Nauru) allowed.

Andrew Vuile is a Victorian barrister, phone
03 9225 7222, email ayuile@vicbar.com.au. The full
version of these judgments can be found at austlii.edu.au.
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Bankruptcy - practice and procedure - duties
of represented parties and their lawyers in
proceedings against litigants in person

In Kimber v The Owner Strata Plan No.48216
[2017] FCAFC 226 (22 December 2017) the Full
Court allowed an appeal against the primary
judge’s summary dismissal of an application for
review of a decision of the registrar not to set
aside bankruptcy notice. The successful ground
of appeal that was the subject of leave to the
Full Court was that the primary judge erred in
failing to consider whether the appellant had
reasonable prospects of success in claiming that
a bankruptcy notice was invalid having regard to
s41(5) of the Bankruptcy Act 1966 (Cth).

The material of the appellant litigant in person was
generrally deficient in form thorughout the litigation
process. The Full Court (Logan, Kerr and Farrell
JJ) stated at [60]: “The review application and the
30 May 2016 Affidavit are difficult documents.
They do not comply with the Rules, they are
repetitive and they contain complaints about Court
staff and members of the executive committee

of the Owners Corporation, the strata managers
and Grace Lawyers which are personal and

some are plainly scandalous. Her oral and written
submissions are no less challenging. The exact
nature of many of Ms Kimber’s complaints is hard
to establish. Many of the matters she raises are
either outside the scope of the Court’s jurisdiction
on an application to set aside a bankruptcy notice
... or misconceived ... She has plainly struggled
as a litigant in person, both with accepting the
limits of the Court’s jurisdiction and the disciplines
imposed by the FCA Act and the Rules designed
to ensure fairness to all parties.”

The primary judge did not identify the question
of whether a ground based on s41(5) of the
Bankruptcy Act had any reasonable prospect

of success even though there was an explicit
reference to s41(5) in some of the appellant’s
material (at [64]). There was no evidence that the
primary judge understood that the appellant relied
on s41(5) to claim that the bankruptcy notice
was invalidated (at [68]). The Full Court rejected
the appellant’s submissions that the primary
judge should have identified her claim from her
voluminous material (at [69]).

However, the Full Court held that when a
represented litigant brings an application for
summary dismissal of an application made by a
litigant in person, it is the duty of the applicant
party to assist the court to understand the claims
made by the litigant in person and what might be
the evidence called in aid of those claims (at [70]).
Logan, Kerr and Farrell JJ stated at [73]: “In our
view, the proper observance of the represented
party’s duty to the Court encompasses telling
the Court what may be the weaknesses of

their summary judgment or summary dismissal
application as well as making the case for it. To
use an old expression, if summary judgment is
claimed, it must be a ‘clean kill’. Otherwise, justice
demands that the issues raised by the litigant in
person’s application be tried.”

The Full Court noted that the whole focus of the
owners corporation’s submissions to the primary
judge was on matters of form and compliance
with the Rules, not to the substance of the

40 PROCTOR | March 2018

appellant’s claims (at [74]). The Full Court held
that it was for the owners corporation to make
the primary judge aware of the s41(5) issue and
the relevance of the materials in the appellant’s
material which bear on it (at [75]). In the view of the
Full Court, the legal representatives for the owners
corporation were in a position to understand the
nature of appellant’s claims concerning the s41(5)
issue stating at [80]: “... the Owners Corporation
and its solicitors have not satisfied that duty to
the Court imposed by s37N of the FCA Act. The
failure to identify a ground based on s41(5) raised
by Ms Kimber and therefore to consider whether
it has reasonable prospects of success is an error
not of the primary judge’s making but that failure
is nonetheless an error which vitiates her Honour’s
decision. If only in relation to the s41(5) ground,

a triable issue existed. Justice demands that the
appeal be allowed.”

Consumer law - whether comparative
advertising campaign is misleading or
deceptive or likely to mislead or deceive

In GlaxoSmithKline Australia Pty Ltd v Reckitt
Benckiser (Australia) Pty Limited (No.2) [2018]
FCA 1 (8 January 2018) the court determined a
business’ claim that by a comparative advertising
campaign a competitor engaged in misleading
and deceptive conduct in contravention of s18
of the Australian Consumer Law (ACL) and made
false representations in contravention of s29(1)(a)
and (g) of the ACL.

The applicants (together, Glaxo) were the
marketers and sellers of a suite of over-the-counter
(OTC) pain-relief medications under the product
name ‘Panadol’. The active ingredient in all
Panadol products is paracetamol. The respondent
(Reckitt) also marketed and sold a brand of OTC
pain-relief medication under the product name
‘Nurofen’. The active ingredient common to all
Nurofen products is ibuprofen. In August 2015,
Reckitt commenced a comparative advertising
campaign in which it compared Nurofen and
ibuprofen with Panadol and paracetamol.

The court determined by way of separate questions
whether there had been any contravention of the
ACL by the advertising campaign and the nature
and form of any relief. A key question was whether
Reckitt engaged in conduct which was misleading
or deceptive or likely to mislead or deceive or made
false representations by its comparative advertising
campaign in which it claimed that Nurofen provided
faster and more effective relief from the pain

caused by common headaches than Panadol

(at [36]; cf [133]-[135)).

The applicable legal principles were not in dispute
(at [46]-[55]). Of significance, the court accepted
Reckitt’s submission that when claims are made of
a scientific nature, proof that there is no scientific
foundation or no adequate scientific foundation for
those claims may be sufficient to establish that the
claims are misleading (at [49]). This was relevant in
the present case where the circumstances were:

a. Only one clinical trial suggested that Nurofen
did provide faster and more effective pain relief
for common headaches than Panadol.

b. Two other studies conducted subsequently
did not replicate the results of the one positive
clinical trial.

c. The authors of three meta-analyses concluded
that no authoritative comparison was possible
in the present state of scientific knowledge.

After considering the relevant science (see from
[144]), the court (Foster J) concluded that it was
misleading or deceptive or likely to mislead or
deceive consumers in Australia for Reckitt to
claim that ibuprofen (Nurofen) provided faster and
more effective relief from pain caused by common
headaches including TTH than paracetamol
(Panadol) (at [207]). The court proposed to grant
declaratory and injunctive relief (at [210]). Glaxo
had previously abandoned any claim for corrective
advertising (at [7] and [211]).

Industrial law - the effect of declarations on
defaulting and non-defaulting respondents —
course of conduct principle and s557 of the
Fair Work Act 2009 (Cth)

In Fair Work Ombudman v Lohr [2018] FCA

5 (12 January 2018) the court allowed the
regulator’s appeal from the Federal Circuit Court
(FCC). The case of the regulator (FWO) was that
certain companies in the security industry had
paid employees at a flat rate of pay, without
regard to their entitlements under the Security
Services Industry Award 2010 (Cth), being a
modern award under Part 2-3 of the Fair Work
Act 2009 (Cth) (FW Act), with the consequence
that the employees were underpaid (mostly
casual loadings, allowances, penalty rates and
overtime). The underpayments were alleged

to constitute contraventions of the civil penalty
provisions in the FW Act requiring compliance
with those award terms. Mr Lohr was alleged to
be involved in, and thereby to have committed,
the same contraventions.

The FCC made declarations in relation to
contraventions by the corporate employer who
did not file a defence (at [4]). An issue arose

in the FCC as to whether a default judgment
entered against one or more respondent was
binding on a respondent who was not in default
(at [8]). On appeal, the court (Bromwich J) held
that the FCC erred in treating declarations
made in the proceedings as a consequence

of default by a respondent by non-compliance
with orders, as not being binding on a non-
defaulting respondent, by reason of the terms
of rls13.03A(2) and 13.03B(2)(c) of the Federal
Circuit Court Rules 2001 (Cth) (at [19]-[24]).

Further, Bromwich J held that the FCC erred in
treating 12 (which on appeal the FWO regarded
should be nine) classes of contraventions, which
had already been “grouped” by the operation

of s557 of the FW Act by reference to separate
award requirements, as a single contravention
with a single maximum penalty (at [25]-[34]).
The matter was remitted ot the primary judge

to determine the appropriate penalty in
accordance with the court’s reasons.

Dan Star QC is a senior counsel at the Victorian Bar
and invites comments or enquiries on 03 9225 8757 or
email danstar@vicbar.com.au. The full version of these
judgments can be found at austlii.edu.au.
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On appeal

Court of Appeal judgments

1 to 31 December 2017

with Bruce Godfrey

Civil appeals

Wiggins Island Coal Export Terminal Pty Limited
v Civil Mining & Construction Pty Ltd [2017] QCA
296, 4 December 2017

General Civil Appeal — where a dispute arose in
which the respondent (CMC) claimed amounts
totalling about $14.5 million and the appellant
(WICET) counterclaimed amounts totalling about
$12.5 million — where the case was tried over

36 days and resulted in a judgment running to
more than 300 pages (the May reasons) — where
one of the respondent’s claims was for costs
associated with delays, caused by the appellant,
in reaching practical completion under a contract
(the delay claim) — where the respondent had
sought a particular method of calculation of the
delay claim but, in closing submissions, sought
to advance a new method of calculation, but did
not seek leave to re-open its case — where the
appellant did not object to the new argument but
submitted that if that new method was accepted,
certain modifications should be made to the
method — where the trial judge accepted the
new method with the modifications urged by the
appellants — where the final orders could not be
pronounced without further submissions on how
those modifications could be made — where the
May reasons required further submissions on

the recalculation of an exhibit in accordance with
the appellant’s modifications — where the result
of that recalculation was agreed between the
parties but there followed extensive written and
oral submissions from the respondent, urging a
different method of calculation, in the course of
which the respondent applied to re-open its case
—where, in a reserved judgment, the respondent
was given leave to re-open — where the appellant
appealed the decision to give leave to re-open

— where no order was made in this case for the
determination of any issue ahead of other issues
— where the trial proceeded in the usual way, with
the parties expected to adduce all of the evidence
upon which they might wish to rely, before they
made final submissions and the judgment was
reserved — where CMC’s case, as presented to
the judge after the May reasons, departs from the
common ground of the overheads spreadsheet
— there this document contained, amongst other
things, details of resources employed by CMC
which might have contributed to its on-site
overheads — where in its written submissions dated
5 July 2017, WICET did agree that there were
some omissions from the spreadsheet — where

it conceded that there were particular instances
where contemporaneous documents (that is,
timesheets, daily costing sheets or meeting
minutes) recorded a person working on-site on

a particular day, but where that resource has not
been included in the spreadsheet — where these
were simply adjustments to correct clerical errors
in the spreadsheet — where by conceding them,
WICET did not agree to a different meaning to
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be given to the expression “on-site overheads”,
than that from which the spreadsheet had been
prepared — where it is the adoption of a different
concept of on-site overheads that would require
further evidence — where as WICET submits (as

it did to his Honour), it would be necessary to
explore the facts and circumstances of resources
which were employed off-site, such as what was
done by an employee on any day when he or

she was working elsewhere — where the judge
recognised that this was a departure from CMC's
pleaded case, but reasoned that because WICET
had agreed to CMC departing from its pleaded
case, when it argued at the end of the trial to be
compensated for this period of 208 days, WICET
could not now complain of another departure from
the pleading — where that was an error — where

it is true that WICET did not object to that first
departure from CMC’s pleaded case, but by doing
S0, it did not agree that, thereafter, CMC could
raise any new case, whatever its content and at
any stage, even after the judge had published

his reasons for judgment — where the case which
WICET agreed to meet at the end of the trial was
an argument about the proper interpretation of the
contract — where CMC then assured the judge,

it involved no further evidence — where this new
case requires further evidence, which is why CMC,
having been allowed by the judge to re-open,
now strongly resists this appeal — where the judge
further erred in not recognising the importance of
the stage which the litigation had reached — where
this was not an application to re-open made during
the trial — where the trial had concluded and the
judge had given extensive reasons for judgment,
in which he had made findings which were not
provisional, but conclusive — where the long-
established and proper course of a trial by a judge
of a civil claim is a process which serves many
purposes, including the provision of procedural
fairness, the efficient use of the resources of the
court as well as those of the parties, and the
achievement of certainty and finality — where on
the findings in the May reasons, the award for

the delay claim was able to be assessed from

the existing evidence — where in this case, the
application was made after the publication of the
judge’s findings and conclusions, which were not
simply indications of a possible outcome — where
CMC has now asked the judge to depart from the
reasoning by which he had resolved what seemed
to have been all of the arguments relevant to this
claim — where CMC did so without being able to
suggest that the judge had made some mistake
in the May reasons, or that he had expressed
findings and conclusions which could not have
come from the respective arguments at the

trial — where lateness of this step by CMC could
not be satisfactorily explained — where instead,
the evident explanation is that the amount which
would be allowed for the delay claim, on the case
which it advanced at the trial, is simply not to its
liking — where the course of this litigation, if the
order stands, would be uncertain in its scope, but

inevitably productive of substantial delay and costs
—where in all the circumstances, the justice of the
case did not favour the grant of leave to re-open.

Appeal allowed. Set aside the order granting leave
to the respondent to re-open its case. Set aside
the order made on 6 October 2017 that the costs
be reserved. Costs.

CFl Rentals Pty Ltd v Roussos & Anor [2017]
QCA 308, 15 December 2017

General Civil Appeal — where the appellant and the
first respondent entered into a guarantee in relation
to a lease and an associated loan agreement —
where the first and second respondents were

joint tenants and tenants in common over two
parcels of land — where the appellant alleged that
the first respondent was in default and sought a
declaration that it held an equitable charge over
the first respondent’s interest in the land — where
the primary judge found that it was a necessary
precondition for the creation of an equitable
charge that a demand had been made — where
the primary judge found that no demand had
been made — where his Honour ordered that the
appellant’s proceeding in its entirety be dismissed,
although the respondents had submitted only

that the case should go to trial in the usual way —
where the respondents had not sought an order
dismissing the originating application — whether
there was a denial of procedural fairness — where
on the hearing of the appeal, the respondents
correctly accepted that the primary judge had erred
in construing the guarantee as requiring that a
demand be made before an equitable charge was
created pursuant to cl.7 — where the terms of cl.1,
as the appellant argued, admitted no ambiguity
and secured all payments pursuant to the lease

at the time for making the payments — where
accordingly, on its terms, no demand is required by
the appellant prior to the first respondent incurring
liability — where consequently, the order for the
dismissal of the appellant’s proceeding should not
have been made, at least because it was based
upon that incorrect construction of the guarantee
— where further, the order ought not to have been
made because the respondents had not sought
such an order for the summary dismissal of the
entire proceeding and the appellant had had

no occasion to address the judge about why

such an order should not be made — where the
respondents contended that circumstances arose
following the making of orders by the primary
judge which justified the dismissal of the originating
application — where the first respondent sought
leave to adduce affidavit evidence that he had
been served with New South Wales District Court
proceedings in the name of a different company
but which related to the guarantee (Thorn
Australia Pty Ltd) — where those proceedings were
discontinued within weeks after service — where
the parties assumed that the guarantee and loan
agreement were entered into with the actual
authority of that other company as an undisclosed
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principal — whether the commencement of the
other proceedings by the company to enforce its
rights as an undisclosed principal amounted to an
election that permanently brought to an end the
rights of the appellant to prosecute its appeal —
where the only prejudice asserted was that they
were faced with both proceedings — where any
such prejudice had disappeared by the time the
matter came before the court, when there was

no extant claim and no reasons to fear the revival
of any claim by Thorn against the respondents —
where there was nothing to justify a conclusion that
there was any abuse of process that might justify a
judicial remedy.

Appeal allowed. Orders made on 17 May 2017
are set aside. The costs of the hearing below

are reserved. The respondents are to pay the
appellant’s costs of the appeal. Respondents are
granted a certificate under the Appeal Costs Fund
Act 1974 (Qld) confined to the costs payable by
the respondents to the appellant as the costs of
the appeal.

IW & CA Price Constructions Pty Ltd v Australian
Building Insurance Services Pty Ltd & Anor
[2017] QCA 313, 19 December 2017

General Civil Appeal — where the appellant and
the first respondent entered into a business sale
contract whereby the first respondent purchased
the appellant’s business — where Mr lan Price
was the principal director of the appellant -
where the terms of contract included in the

sale the business’ goodwiill, fixtures, plant and
equipment, stock in trade and work in progress
(WIP) — where only $50,000 of the $600,000
purchase price was paid to the appellant — where
the appellant received in excess of $380,000 in
respect of WIP which it did not remit to the first
respondent — where the respondents contend the
appellant, by the conduct of its principal director,
breached implied obligations under the contract
by making false representations to a major client
of the business (CGU) — where the respondents
submit CGU allocated repair contracts away from
the business as a result of this breach — where
CGU began reallocating repair work to the first
respondent after several months — where the

first respondent claims lost profits for this period
and lost goodwill — where the trial judge awarded
damages for lost profits and lost goodwill — where
underlying the award of damages was the finding
challenged by the appellant, that the goodwill of
the business “was inevitably damaged” — where it
is understood her Honour to have meant that the
resultant damage to goodwill was permanent —
where her Honour found that the first respondent
had sustained a recoverable diminution in goodwiill
which she assessed at $95,000 — whether the trial
judge erred in finding the goodwill of the business
“was inevitably damaged” — where the appellant’s
submission is accepted that there is an absence
of evidence that Mr Price’s pleaded conduct
caused a diminution of the value of the goodwiill
of the business beyond that date and into the
long term — where to the extent that goodwill may
have been impaired temporarily while work was
allocated away from the first respondent, the loss
is to be recompensed by an award of damages
for loss of profit sustained during that time — where
apart from the dearth of relevant fact in the first
respondent’s evidence-in-chief, no evidence was
adduced by the respondents from other insurers
or, for that matter, competitor repairers, to the
effect that the first respondent’s reputation as
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a supplier of repair services had been impaired

in the long term by the temporary allocation of
repair work away from the first respondent, or at
all — where there was an insufficient evidentiary
basis to allow the primary judge to have made

a finding of loss of goodwill for which the
appellant is legally obliged to recompense the
first respondent by way of damages for breach

of contract — where the trial judge made findings
that conduct by Mr Price caused CGU to direct
work away from the first respondent — where

her Honour found that such conduct was in
breach of contract — where the findings by the
primary judge with respect to the escalation of
the dispute and Mr Price’s conduct in badgering
CGU with unjustified claims for payment for WIP
and in unjustifiably accusing the respondents of
breach of contract, were well supported by the
evidence — where her Honour’s further finding
that they, together with the commencement of
the litigation, combined to manoeuvre CGU to

a position where it decided to direct repair work
away from the first respondent, at least until the
disputes between the appellant and respondents
were resolved, was equally supported by the
evidence — where in summary, the appellant has
not succeeded in its challenge to the findings of
the primary judge with respect to factual causation
—where it is quite clear that is must have been
within the reasonable contemplation of the parties
at the time of contract that were Mr Price, for the
appellant, to disparage the first respondent to
CGU in the badgering way that her Honour found
that he did, then CGU might well direct work away
from the first respondent, at least until it had been
informed that disputation between the appellant
and the first respondent had come to an end

— where the first respondent claimed damages
for lost profits — where the second respondent
gave evidence as to the number of contracts

and average price for each such contract the

first respondent would have received from CGU
in the relevant period — where there a sufficient
evidentiary basis for a finding that loss of profits
was proved at $598,675 — where there was the
first respondent’s evidence as to the number of
contracts lost and an average contract price for
them and there was the chartered accountant, Mr
Ponsonby’s evidence as to the percentage rate
for cost of sales — where none of that evidence
was discredited in the cross-examination — where
the business sale agreement included a clause
providing for the assignment of a telephone
finance lease agreement — where the appellant
claims damages by way of indemnity from the
first respondent for payments made by it under
the lease agreement after the contract completion
date — where the principal director of the appellant
gave evidence that to his knowledge the appellant
was continuing to make payments under the
lease — where no invoices, payment receipts or
other documentary evidence of payment was
tendered — where in circumstances where the oral
evidence of payment was less than convincing,
an unfavourable finding with respect to Mr Price’s
reliability had been made, and no corroborating
documentary evidence of any payments was
tendered, it is quite unpersuasive that her Honour
was bound to find on the balance of probabilities
that the payments had, in fact, been made.

Appeal allowed. Vary the orders under appeal by
deleting Order 2(c) (the award of $95,000 together
with interest). Orders 1 and 2 are otherwise
affirmed. Submissions invited on costs.

Chardon v Bradley [2017] QCA 314,
19 December 2017

Application for Leave s118 DCA (Civil) - where

the appellant was convicted of six sexual offences
against the respondent — where two other counts
of indecent treatment of a child were the subject
of a nolle prosequi — where the offending was
historical — where the respondent subsequently
commenced civil proceedings claiming damages
for intentional and unlawful assault and trespass

to her person — where the defendant admitted

his convictions but denied that the acts were
intentional or unlawful and denied parts of the
statement of claim and intended to raise a positive
defence case — where the appellant claimed the
privilege against self-incrimination and sought

to be relieved from the Uniform Civil Procedure
Rules 1999 (Qld) (UCPR) — where the appellant’s
counsel submitted that in order to raise a positive
case, the pleading may raise material facts about
the appellant’s involvement with an underage girl —
where the appellant’s case was that to do so would
raise the real prospect of incrimination — where the
primary judge dismissed the appellant’s application
—whether a positive case could be pleaded in
compliance with the UCPR without a risk of self-
incrimination — where the submissions on behalf of
the appellant make it clear that the positive case
which he wishes to plead, is concerned with his
relationship with the respondent before she was 16
years old — where the risk to which the appellant
points has at least two limbs — where first is that
counts 3 and 5, both of which were indecent
treatment of a child under 16, were the subject of
a nolle prosequi at the trial — where the decision

of this court on the appellant’s conviction appeal
reveals, the respondent did not give evidence in
the terms particularised for those counts, and the
prosecution consequently withdrew them — where
the contention is that there is a remaining exposure
of criminal prosecution on those counts if the
appellant goes into details about his relationship
with the respondent prior to her being 16 — where
the second is more broad, being that as he was
convicted of sexual offences in respect to the
respondent who was then under 16, if he goes into
details about his relationship with her at that age,
that could lead to a train of inquiry, resulting in the
potential to exposing him to prosecution — where
the risk to which the appellant is exposed, if he
pleads beyond the fact that the acts constituting
the convicted offences never occurred, is such
that it cannot be called tenuous or remote — where
it is well established that pleading rules must give
way to privilege, whether it be penalty privilege

or privilege against self-incrimination: Anderson v
Australian Securities and Investments Commission
[2013] 2 Qd R 401 — where the primary judge

fell into error by confining the possible prejudice
when her Honour concluded that there was no real
explanation as to why a positive case could not be
pleaded, and confined the risk of self-incrimination
to the response to the six pleaded offences —
where the risk is broader than that — where the risk
here is not tenuous, illusory or so improbable as to
be virtually without substance — where paragraph
3A of the proposed pleading needs to be amended
to plead the explanation for the denial as being that
the incidents alleged in paragraphs 5.1 to 5.6 did
not occur — where the time at which the positive
case is eventually revealed must not subject the
respondent to unfairness — where this is not a case
where the decision as to whether a positive case
will be mounted will be deferred until a later time
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—where the only thing preventing the appellant
from revealing the nature of the positive case in
the pleading is the question of the privilege against
self-incrimination — where however, for so long as
the appellant is relieved from pleading the positive
case, he is also relieved from other obligations that
follow from pleading, such as disclosure.

1. Applicant be granted leave to appeal. 2. The
orders made on 20 June 2017 be set aside. 3.
Where the appellant be directed to file and serve an
amended defence that complies with the pleading
requirements under the Uniform Civil Procedure
Rules 1999 (Qld) within 28 days, subject to orders
4 and 5 below. 4. In respect of paragraphs 3 and 5
of the Statement of Claim, the appellant be relieved
from the pleading requirements under the UCPR to
the extent that the appellant: (a) state with respect
to each allegation of fact whether the allegation is
admitted, not admitted or denied; (b) gives notice
of the appellant’s intention to rely upon any relevant
statutory defence or ground of dispensation; and
(c) is otherwise relieved from complying with UCPR
rules 149(1)(b), 149(1)(c), 150, 157, 165 and 166.
5. That paragraph 3A of the proposed amended
defence include a direct explanation for the belief
that the allegation in paragraphs 5.1 to 5.6 of the
Statement of Claim are, by including the words “on
the basis that the incidents alleged in paragraphs
5.1 to 5.6 did not occur”. 6. Costs.

Crime and Corruption Commission v Deputy
Commissioner Barnett & Anor [2017] QCA 320,
22 December 2017

Reference under s118(1) Queensland Civil and
Administrative Tribunal Act — where the first
respondent imposed a sanction of dismissal
upon the second respondent for misconduct
pursuant to the Police Service (Discipline)
Regulations 1990 (Qld) (the regulations) — where
the first respondent further ordered the sanction
of dismissal be suspended provided that some
four conditions were thereafter met — where
reg.12 grants a power to a prescribed officer

to suspend a disciplinary sanction made under
the regulations subject to the disciplined officer
agreeing to undertake certain conditions — where
compliance with the conditions of suspension
under reg.12 rescinds the disciplinary sanction
from the officer’s record — where the conditions
imposed by the first respondent were inconsistent
with reg.12 — where the first respondent relied on
the power under reg.5 to discipline in a manner
that “appears to... be warranted” — whether
reg.5 authorises the commissioner or a deputy
commissioner to conditionally suspend an officer’s
dismissal without regard to reg.12 — where s7.4 of
the Police Service Administration Act 1990 (Qld)
is a provision which does not, by itself, enact a
comprehensive framework for disciplinary action
—where it envisages the making of regulations
which are to provide substantial features of

the framework — where notable amongst them
are the authorisation of different classes of
prescribed officers to undertake disciplinary
action according to the circumstances of the case
and the prescription of grounds for disciplinary
action — where s7.4 also contemplates that there
is to be available to prescribed officers a range
of disciplines which they may impose as they
consider the circumstances warrant — where the
availability to the commissioner, in particular, of
an inherently flexible range of disciplines aligns
with the commissioner’s broad responsibility

for the efficient and proper administration,
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management and functioning of the police service
in accordance with law — where reg.12 applies
where a prescribed officer imposes a “disciplinary
sanction” under the regulations — where that

term is not defined — where however, it is used

in reg.10 which is linked to regs 6, 7 and 8, but
not reg.5 — where it is because of this linkage

that reg.12 is best understood as providing a
power to suspend the effect of a disciplinary
sanction to the classes of prescribed officer to
which regs 6, 7 and 8 respectively apply — were
the power of the commissioner or a deputy
commissioner to suspend the operation of the
discipline limited to one conferred by reg.12, then
the commissioner or a deputy commissioner
would be unable to suspend a preferred discipline
which, having regard to the seriousness of the
misconduct in a given case, the commissioner or
the deputy commissioner concerned considers
ought not have the benefit of rescission and
being taken as if had never been imposed —
where the range of disciplines available to the
commissioner or a deputy commissioner is, in the
first place, conferred by s7.4 of the Act — where

it is not conferred by reg.5 alone. The question
referred by the president of the Queensland

Civil and Administrative Tribunal to this court

for its determination, namely: Upon the proper
construction of section 7.4(3) of the Police Service
Administration Act 1990 and regulation 5 of the
Police Service (Discipline) Regulations 1990, was
it within the First Respondent’s power to suspend
a sanction of dismissal imposed on the Second
Respondent subject to the conditions specified

in the First Respondent’s order made on 21
December 20157 is answered: Yes. Appellant

to pay the second respondent’s costs of and
incidental to the reference on the standard basis.

Criminal appeals

R v Richards [2017] QCA 299, 8 December 2017

Appeal against Conviction — where the appellant
was found guilty by a jury of carrying on the
business of unlawfully trafficking in a dangerous
drug, unlawful possession of a dangerous drug
with the circumstance of aggravation that the
quantity of the dangerous drug exceeded two
grams, and possessing a vehicle he had used in
connection with the commission of a crime —
where the conduct alleged to constitute the
offence was the appellant aiding Mr Moran to carry
on his business of trafficking — where the appellant
contended that, in the absence of any direct
evidence of any conversation or conduct
evidencing knowledge by the appellant of any
intention of Mr Moran to repeat the transaction or
follow it by any further conduct relating to the drug,
the jury could not exclude the reasonable
hypothesis consistent with the appellant’s
innocence of count 1 that, to the knowledge of the
appellant, Moran acted only as a one-off courier

— where the evidence did not allow the jury safely
to draw an inference that the appellant assisted in
the transport of the drug with knowledge that
Moran did or intended to do anything amounting to
any degree of continuity in that sense — where
furthermore, whilst McPherson J referred to
authority for the proposition that ‘trafficking’ in a
context of the present kind meant “knowingly
engaging in the movement of drugs from source to
ultimate user”, ordinarily in the context of a
commercial enterprise, it is a different question
whether the activities established by the evidence

On appeal

amount to “carrying on the business” of trafficking:
R v Elhusseini [1988] 2 Qd R 442 — where proof of
the carrying on of a business requires something
more than proof merely that the person
participated in one transportation of drug — where
taken as a whole, the evidence in the Crown case
was incapable of excluding the reasonable
hypothesis that, to the knowledge of the appellant,
Moran’s role was confined to the transportation of
the drug from Sydney to Townsville — where the
respondent did not contest the proposition that
acceptance of ground 2 would require the verdict
of guilty on count 1, and consequentially also the
verdict of guilty on count 3, to be set aside and
verdicts of acquittal to be entered instead — where
there were jointly admitted facts — where one of
those facts was that the other person was
convicted by his own plea of guilty of one count of
trafficking in methylamphetamine — where during
the hearing the respondent acknowledged that
evidence of a conviction of a person of an offence
is not proof in a subsequent criminal proceeding
against a different person — where defence counsel
had sought a direction to this effect — where
defence counsel had sought the appropriate
direction before the trial judge summed up to the
jury, the prosecutor did not oppose that direction,
the trial judge indicted that the direction would be
given, and the direction actually given was both
diametrically opposed to that which should have
been given and directly inconsistent with defence
counsel’s submission that the prosecution had not
proved that Moran had carried on the business of
drug trafficking — where the appellant appealed his
conviction on count 1 but did not appeal the
convictions on counts 2 and 3 — where the
appellant did not seek leave to appeal his sentence
—where the appellant was sentenced to 472 years’
imprisonment on count 1 but no sentence was
imposed upon counts 2 and 3 — where the
appellant will be left with no penalty for counts 2
and 3 if the conviction on count 1 is set aside —
where after the hearing of the appeal, a directions
hearing was convened to seek further submissions
about whether the court would have power to
resentence the appellant on count 2 if the
convictions on counts 1 and 3 were set aside —
where this is the first occasion in Australia, of which
we are aware, in which the operation of the section
has to be considered in which there has been a
successful appeal against conviction in a case in
which there were other counts, properly joined on
the same indictment, which have not themselves
been the subject of appeal against conviction or
sentence — where s668F(1) Criminal Code (Qld) is
part of a set of provisions contained in a section of
the Act enacted for the evident purpose of
accommodating some of the possible
consequences of a successful appeal by a
convicted person — where s668F(2) creates a
jurisdiction under which the Court of Appeal may
convict an appellant of an offence of which, in the
court’s view, the jury might have convicted — where
the section does not require any formal application
to be made by anyone although, obviously, the
power would not be invoked unless either the
prosecution raised the point on notice or the court
itself gave the appellant notice of its potential
applicability — where the significant point is that the
engagement of the section is not premised upon
any election by an appellant and a decision is
based upon material in the court’s hands — where
in the same way, s668F(3) empowers the court to
act upon its conclusion that a trial court has
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On appeal

misapprehended the legal effect of a special
verdict — where s668F(1) aims at a similar set of
problems, but in respect of sentences rather than
convictions — where the section does not in its
terms provide that those other convictions or
sentences must themselves have been agitated by
way of appeal — where the requirement that the
court ‘considers’ that the appellant has been
‘properly convicted’ is automatically satisfied in the
result either by the dismissal of a convicted
person’s appeal against a relevant conviction, if
there was one, or by the appellant’s decision not
to challenge it — where the court will be in a
position to determine the propriety and legality of
the remaining sentences in the way it always does
— with the assistance of the parties by reference to
the evidence at trial or sentence that will be before
the Court of Appeal — where that material before
the court will of necessity relate to both the
sentence on the conviction that has been set aside
and the sentence on any convictions that remain,
for all the convictions had been in respect of
counts on the same indictment dealt with together,
or at least on the same indictment even if the trials
under it had been conducted separately — where a
requirement for there to be an extant,
unsuccessful, appeal against conviction or
sentence would add nothing to the record in such
a case nor to the court’s ability to determine
whether the discretion should be exercised and
how it should be exercised — where this
construction avoids the consequences that would
follow in the many instances in which a sentencing
judge in Queensland imposes a single sentence on
one conviction and none on any others if a just
outcome for both parties on appeal depends upon
a convicted person’s (perhaps tactical) election to
appeal or not to appeal — where it also accords
primacy to a record of a conviction — where the
appellant was convicted on one count of trafficking
in a dangerous drug, another count of unlawful
possession of a dangerous drug with a
circumstance of aggravation and a count of
possession of a vehicle used in connection with
the commission of a crime: a common trilogy of
charges — where the result of the appellant’s
success on his appeal leaves standing his
conviction on count 2, against which, having
regard to some of the dicta in the authorities, he
understandably chose neither to appeal his
conviction nor his sentence — where if S668F(1) is
inapplicable, the result would be that the appellant
would suffer no punishment for the commission of
that other serious offence — where in our opinion
the section was enacted to address this very
mischief — where the parties made submissions
about the sentence that should be imposed on
count 2 if, as we would hold, the court has and
should exercise jurisdiction to re-sentence upon
that count — where the term of 412 years’
imprisonment imposed by the trial judge for the
trafficking offence charged in count 1 falls away in
consequence of the conviction on that count being
set aside — where the trial judge was persuaded
that although the appellant had pleaded not guilty,
because of reasons of parity and factors to do with
the appellant’s overall character, justice would be
served if the appellant were required to serve less
than one half of the term of imprisonment imposed
—where adopting an analogous approach, in all of
the circumstances the just sentence for the
possession offence is four years’ imprisonment,
suspended after 20 months for an operational
period of four years.
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Appeal allowed. Set aside the convictions on
counts 1 and 3 and quash the sentences on those
counts. Enter verdicts and judgments of acquittals
on those counts. Quash the sentence on count

2 and substitute a sentence of imprisonment for
four years. Order that the term of imprisonment
on count 2 be suspended after serving a period
of 20 months’ imprisonment, and the appellant
must not commit another offence punishable by
imprisonment within a period of four years if he is
to avoid being dealt with for the suspended term
of imprisonment.

R v Faulkner [2017] QCA 301, 8 December 2017

Appeal against Conviction & Sentence — where in
the course of an altercation between himself and
the complainant, Mr Faulkner (the appellant), a
security guard at a hotel, punched the complainant
and broke his jaw — where the appellant was
convicted after trial of one count of grievous bodily
harm — where the appellant was sentenced to two
years and six months’ imprisonment, suspended
after 12 months, with an operational period of
three years — where the offence was captured

on CCTV footage — where the footage shows a
series of interactions between the appellant and
complainant spanning some minutes — where

the jury inquired as to the point in time at which
self-defence must be proven — where the trial
judge told the jury that “whether the basis of

the self-defence could arise at the beginning of
the engagement between these people at the
reception, ultimately, the facts are a matter for
you” — where that told the jury that it was up

to them to decide if that was the start point for
consideration — where having reminded the jury of
the time that elapsed between the events at the
reception and the punch, his Honour commenced
the next part of his response by saying “in terms of
your note and the way in which the law is framed”
—where those words would have highlighted to
the jury that what was to follow was a direction
about the law, responding to their note — where
what did follow was the trial judge telling them
that it was a “difficult logical proposition” to say
that the punch could be a reasonably necessary
response to whatever happened two minutes
earlier, that is, at the reception desk — where that
ended with his Honour saying: “Generally, there
has to be an immediate connection for it to be
self-defence, it seems, as a matter of logic” —
where in in the context of what was said before
that would have been understood by the jury as

a direction to them — where the trial judge told the
jury that when they were assessing “the level of
physical menace which you think the complainant
was actually presenting”, the video showed the
complainant with his hands by his sides, and the
question for them was: “was it then reasonable
for the defendant to act as he did, causing the
defendant’s jaw to be broken and that action being
capable of being seen as being in reasonable self-
defence?” — where that last passage emphasised
the direction that there had to be an immediate
connection for it to be self-defence, and conflated
two different issues, one being the force used in
response, and the second, the outcome, that is, a
broken jaw — where there can be little doubt that
the jury would have understood that as a direction
—where considered in full, the direction to the jury
would have been understood by them as confining
their consideration of the self-defence issue to

the period immediately before the punch, and not
extending back to take into account the events at

the reception desk — where the practical outcome
was that the defence case, that the events from
the reception desk were relevant to the issue of
self-defence, was not properly left to the jury.

Appeal allowed. Conviction entered on 14 June
2017 and the orders made on 16 June 2017 are
set aside. A new trial is ordered.

R v Dittman; Ex parte Director of Public
Prosecutions (Cth) [2017] QCA 302,
8 December 2017

Sentence Appeal by Director of Public
Prosecutions (Cth) — where the respondent was
sentenced to concurrent terms of imprisonment

in respect of offences relating to the possession
and making available of child pornography
material — where the most serious count involved
103 occasions, on 97 separate dates, on which
the respondent made child pornography material
available to two or more persons concurrently

(the aggravated count) — where, at the time of
sentence, the respondent had already begun

to serve a sentence for an unrelated offence of
maintaining a sexual relationship with a child, for
which he had been sentenced to a three-year
term, suspended after 12 months (the maintaining
sentence) — where the respondent was sentenced
to four years’” imprisonment in relation to the
aggravated count, with a non-parole period of

12 months, but that sentence was ordered to
commence only upon the expiry of the suspended
portion of the maintaining sentence — where the
only ground of appeal is that the sentences are
manifestly inadequate — where the respondent was
aged 28 to 30 years at the time of the offences
and 32 when sentenced — where the respondent
made timely pleas of guilty and demonstrated
remorse and shame for his actions — where the
sentences imposed were light in comparison with
each of the comparable cases — whether the
lightness of the sentence could be explained by
the application of the totality principle — where the
one court is sentencing for several offences, it is
necessary for the sentencing court to “look at the
totality of the criminal behaviour and ask itself what
is the appropriate sentence for all the offences.” —
where, in the present case, it is not said that there
is any evident error by the judge in his sentencing
reasons, including in respect of the totality principle
— where the judge did not extensively discuss the
conduct involved in the earlier offence — where his
Honour did say that he had considered “the overall
criminality of what has been done”, having had the
benefit of the sentencing remarks from the District
Court — where the sentence in this case is one with
which many judges would not agree, but that is not
the present question.

The appeal is dismissed.

Prepared by Bruce Godfrey, research officer, Queensland
Court of Appeal. These notes provide a brief overview

of each case and extended summaries can be found

at sclgld.org.au/caselaw/QCA. For detailed information,
please consult the reasons for judgment.
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Diary dates

@ Livecast @ Regional

Practical Legal Ethic Practice Management Professional Skill Substantive La
{'Z Business Skill & %\// v@

13

Core (all): lllumination of bias
8.30am-12pm | 3 CPD

Award-winning presenters Chris Osborn and Michael Kahn
return to present an entertaining twist on core CPD training.
Using the power of movies, they will explore why it is critical
for organisations to identify and mitigate the effects of implicit
bias, and the practical strategies to create a more inclusive
and profitable workplace.

PLE@ Palls%/ P%J
International Women’s Day 2018
5.15-7.30pm | 1 CPD

This stimulating discussion featuring esteemed panellists will
share insights and stories about their own experiences working
in the legal profession, reflect on the contributions of women
more broadly, and encourage the upcoming generation of
female leaders. Be quick — spaces are limited!

P
QLS Symposium 2018

9-10 | Day 1: 8.30am-5.05pm;
Day 2: 8.30am-3.20pm | 10 CPD

Attend the premier event for Queensland’s legal profession
and gain insights from leading experts. QLS Symposium’s
program features six substantive law streams, plus a two-day
core agenda that provides you with ample choice across a
range of practice areas to secure your 10 CPD points. Hear
from leading experts as they discuss planning for, embracing
and thriving in the complexity of legal practice.

PLE@ PQIIS@ P%/ SI.O
QLS Legal Profession Dinner

and Awards 2018
6.30pm-late

Take your place at the most prestigious night on the 2018
Queensland legal calendar. Following the first day of QLS
Symposium 2018, this gala event officially welcomes 2018
QLS president Ken Taylor, and celebrates outstanding
contributions to the Queensland legal profession. This
relaxed evening is also the perfect opportunity to network
with fellow members of the profession.

Titles Registry update — what’s new?
12.30-2pm | 1.5 CPD
Livecast

Representatives from the Titles Registry explain recent changes to
the Titles Registry process, specifically about the new Queensland
priority notice introduced this year and other changes that affect
your property operating practices.

7Y
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Modern Advocate Lecture Series:
2018, lecture one
6-7.30pm | 0.5 CPD

Featuring eminent members of the judiciary, each presentation in our
highly regarded Modern Advocate Lecture Series deals with practical
advocacy relevant to the junior ranks of the profession. Queensland
Civil and Administrative Tribunal president Justice Martin Daubney will
deliver the first presentation of 2018 on ‘Advocacy in Applications’.
Networking drinks and canapés will follow the presentation.

PL@

Practice Management Course:
Medium and large practice focus
22-24 | 8.30am-5pm | 10 CPD

Climb the legal career ladder by completing the premier Practice
Management Course with QLS. As the peak representative
body for solicitors in Queensland, we are uniquely positioned

to understand the benchmarks of success for the profession.
Designed by a team of experts, the course provides the most
authoritative source of guidance and professional development
in relation to trust accounting, ethics and risk management.

Y Y Y O
Roma workshop

8.15am-5pm, networking drinks 5-6pm | 7 CPD
Roma Explorers Inn, Roma

The Roma workshop is designed to engage QLS members in their
region, as we bring professional development and practice support to
you. The Roma workshop is tailored to address any particular local issues
and includes a case law update, bite-sized sessions on substantive
law updates and sessions on ethics, trust accounting, wellbeing and
risk management. We close the day with a roundtable discussion,
allowing members to engage with presenters, QLS in-house experts
and local representatives on matters specific to rural practitioners.

PL@ Pgl&/ P%J SI.O
Family law settlements: Military

superannuation masterclass

12.30-1.30pm | 1 CPD
Livecast

This masterclass has been specifically developed on the direction of
QLS’s Family Law Committee to address the complex issue of splitting
ADF superannuation in family law property settlements. Join us for a
practical tour through the complex formulas and processes with leading
industry expert Peter J Baston. Peter brings his wealth of experience,
most notably his 30 years at the bar, his past title as navy commander,
and his role as Head of Panel (Qld) with the Naval Reserve Legal Service.

O

Earlybird prices and registration available at
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Adams Wilson Lawyers

Adams Wilson Lawyers has announced the
promotion of Nikolina Palasrinne to partner.
Nikolina, who began with the firm in 2011 as
a graduate in the employment and industrial
relations team, now practises in employment,
education, discrimination and administrative
law, as well as in civil litigation.

Clark & Associates
Mediation Services

Kate Clark has established Clark &
Associates Mediation Services Pty Ltd
and operates the practice as legal director.
Drawing on over eight years of private
practice, Kate provides mediation services
in areas of restorative justice, property
settlement, workplace, child safety,
neighbours and small claims.

New members

1 January 2018
and 29 January 2018

Queensland Law Society welcomes
new members who joined between

1 January to 29 January 2018. The
full list of new members can be found
on the QLS website at gls.com.au/
newmembers.
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Hillhouse Burrough
McKeown Lawyers

Hillhouse Burrough McKeown Lawyers has
announced the promotion of Michael Morris
to associate. Michael, who joined the firm in
2010 and was admitted in 2013, works across
a broad range of commercial practice areas
and has a growing agribusiness practice.

MBA Lawyers

MBA Lawyers has announced the
establishment of a new family law department
and the appointment of Anton A. Richardson
as a partner to lead the department. Anton
has practised exclusively in family law in
Australia since 2004 (having previously
practised in Ireland), with a focus on

complex and high-worth property matters.

Stephanie Murray, a QLS accredited
specialist in family law, has been appointed
as senior associate. Stephanie specialises
in property, parenting and domestic violence
matters for both de facto and matrimonial
relationships.

Mullins Lawyers

Mullins Lawyers has announced three
promotions to associate — insurance lawyer
Catherine King, property/planning and
environment lawyer James Deegan, and
wills and estates lawyer Natalie Silvester.

Catherine focuses on workers’ compensation
claims and has also acted for clients in

the areas of compulsory third party (motor
vehicle), superannuation and public liability.

James, who joined Mullins Lawyers in 2015,
has acted for clients in both front and back-
end town planning matters and in a range of
property transactions, while Natalie advises
clients in all areas of wills and estates, including
estate planning, administration and litigation.

O’Reilly Workplace Law

Gemma Abbey has joined O’Reilly
Workplace Law as a senior lawyer.

Gemma has a broad range of commercial
and litigation experience gained at a

leading Australian law firm and in the United
Kingdom. This includes running high-value
matters in the Supreme Court and providing
advice across a broad range of employment
law matters, including employment contracts,
unfair dismissal, confidential information

and post-employment restraints.

O’Shea & Associates

Craig Smith has joined O’Shea &
Associates as a partner leading the firm’s
property law division. Craig has practised
for more than 35 years and has wide
expertise in property law, including property
developments, acquisitions and disposals
throughout Australia.

Proctor career moves: For inclusion in this section,
please email details and a photo to proctor@qgls.com.au
by the 1st of the month prior to the desired month

of publication. This is a complimentary service for

all firms, but inclusion is subject to available space.
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Three keys to
attracting the
best legal talent

Practice management

by Jamie Cunningham

In today’s marketplace,
attracting great talent is
increasingly competitive. As
with all professional service
industries, having the right
people on your team can make
or break your firm or practice.

The people in your business either help or
diminish your competitive advantage. They
determine your customers experience, the
quality of your company’s work, and perhaps
most importantly for you, the enjoyment of
being a firm or practice leader and owner.

So how do you attract great people? Below
are the three critical ‘must-have’ elements
to make you stand out from the crowd.

1. Be attractive — I'm not talking about
you, but your firm or practice. It needs
to have the qualities that make it attractive
to top talent. Those qualities can be boiled
down to three things:

a. A compelling vision — your firm or
practice must have direction and
ambition. Great people are attracted to
companies that are going somewhere,
that aspire to be significantly more than
they are today. When you can express
a clear vision with heart and
enthusiasm, it is positively infectious.

b. A strong, vibrant and healthy culture
— your culture is the DNA of your
company. It is the most significant
influence on the mental health of you
and your team at work. Your culture
can attract or repel applicants — people
can smell it — it's not something you
can fake. It must be real and palpable.

back to contents

c¢. Growth and opportunity — great
people thrive on a challenge and
becoming better. They value mentors,
training, advancement. This does not
have to mean eventually becoming
owners in your firm or practice
(although it might), it just means there
needs to be somewhere to grow.
This will vary depending on the
position you are hiring for, but the
principle stands — great people are
motivated by personal growth.

2. Have a process that differentiates —
most companies follow the same
1,2,3 of hiring. All their ads look the
same, their processes are the same,
the interview questions and style are
the same. If you are following standard
practices, this subconsciously tells the
applicants that there is nothing different
about your company.

Instead, break out of the mould and

write an ad from your heart. Design a
hiring process that embodies your culture
and gives someone a taste of the great
opportunity you are offering them. Your
process must appeal to the emotions

of your dream applicants.

3. Always be hiring — Because attracting
and developing great people is such
a critical part of building a great firm
or practice, it is something to always
have on your radar. You just never know
when the timing will be right, when
people’s situation changes and they
are ready to make a move. If you are
in a position where you are courting
more candidates than you need with no
urgency to bring them on board, you'll
be in the driver’s seat and always have
options when the need arises.

4. Courting potential applicants requires
an investment of time — and given the
critical nature of having the right people
on the team, it is time worth investing.

If you are thinking about hiring only
when you need someone, while at times
unavoidable, more often than not this
results in less than ideal results because
you are rushed and under pressure.
Where you put your focus is a reflection
on what you think is important. And the
talent pool senses that. It’s like going

to the bank only when you really need

a loan; they can sense the desperation
and it is not attractive. While if you ask
for a line of credit when you don’t need
it, it is usually much smoother sailing.

Despite constantly hearing from firm and

practice owners that “it’s so hard to find

good people”, evidence shows great people
are out there. You just need to put the
building blocks in place to help them select
you. And what can be more rewarding than
knowing you have what it takes to attract
and retain top talent.

Best of success.

Jamie Cunningham is a business coach and the
founder of SalesUp!
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Fixed Fee Remote
Legal Trust & Office Bookkeeping
Trust Account Auditors
From $95/wk ex GST
www.legal-bookkeeping.com.au
Ph: 1300 226657
Email:tim@booksonsite.com.au

WE SOLVE YOUR TRUST ACCOUNTING
PROBLEMS

In your office or Remote Service
Trust Accounting
Office Accounting
Assistance with Compliance
Reg’d Tax Agent & Accountants
07 3422 1333
bk@thelegalbookkeeper.com.au
www.thelegalbookkeeper.com.au

XAVIER KELLY & CO
INTELLECTUAL PROPERTY LAWYERS

Tel: 07 3229 5440
Email: ip@xavierklaw.com.au

For referral of:

Specialist services and advice in Intellectual

Property and Information Technology Law:

« patent, copyright, trade mark, design and

« confidential information;

« technology contracts: license, transfer,
franchise, shareholder & joint venture;

« infringement procedure and practice;

« related rights under Competition and
Consumer Act; Passing Off and Unfair
Competition;

* |IPAUSTRALIA searches, notices,
applications & registrations.

Level 3, 303 Adelaide Street
Brisbane, Qld 4000

GPO Box 2022 Brisbane 4001
www.xavierklaw.com.au

NOTE: CLASSIFIED ADVERTISEMENTS

Unless specifically stated, products and services
advertised or otherwise appearing in Proctor are
not endorsed by Queensland Law Society.
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ATHERTON TABLELANDS LAW
of 13A Herberton Rd, Atherton,
Tel 07 4091 5388 Fax 07 4091 5205.

We accept all types of agency work in the
Tablelands district.

CAIRNS - BOTTOMS ENGLISH LAWYERS
of 63 Mulgrave Road, Cairns, PO Box 5196

CMC Cairns, Tel 07 4051 5388 Fax 07 4051

5206. We accept all types of agency work in
the Cairns district.

SYDNEY - AGENCY WORK
Webster O’Halloran & Associates
Solicitors, Attorneys & Notaries
Telephone 02 9233 2688
Facsimile 02 9233 3828

DX 504 SYDNEY

NOOSA - AGENCY WORK

SIEMONS LAWYERS,

Noosa Professional Centre,

1 Lanyana Way, Noosa Heads or

PO Box 870, Noosa Heads

phone 07 5474 5777, fax 07 5447 3408,

email info@siemonslawyers.com.au - Agency
work in the Noosa area including conveyancing,
settlements, body corporate searches.

BRISBANE FAMILY LAW —

ROBYN McKENZIE

Appearances in Family Court and Federal
Circuit Court including Legal Aid matters.
Referrals welcome. Contact Robyn.

GPO Box 472, BRISBANE 4001
Telephone: 3221 5533 Fax: 3839 4649
email: robynmck@powerup.com.au

SYDNEY AGENTS
MCDERMOTT & ASSOCIATES
135 Macquarie Street, Sydney, 2000
* Queensland agents for over 25 years
* We will quote where possible
» Accredited Business Specialists (NSW)
+ Accredited Property Specialists (NSW)
» Estates, Elder Law, Reverse Mortgages
« Litigation, mentions and hearings
+ Senior Arbitrator and Mediator
(Law Society Panels)
» Commercial and Retail Leases
» Franchises, Commercial and Business Law
» Debt Recovery, Notary Public
» Conference Room & Facilities available
Phone John McDermott or Amber Hopkins
On (02) 9247 0800 Fax: (02) 9247 0947
Email: info@mcdermottandassociates.com.au

SUNSHINE COAST SETTLEMENT AGENTS
From Caloundra to Gympie.

Price $220 (plus GST) plus disbursements

P: (07) 5455 6870

E: reception@swlaw.com.au

BRISBANE - AGENCY WORK

BRUCE DULLEY FAMILY LAWYERS

Est. 1973 — Over 40 years’
experience in Family Law

Brisbane Town Agency Appearances in
Family Court & Federal Circuit Court
Level 11, 231 North Quay, Brisbane Q 4003
P.O. Box 13062, Brisbane Q 4003

Ph: (07) 3236 1612 Fax: (07) 3236 2152
Email: bruce@dulleylawyers.com.au

RIGBY COOKE LAWYERS

Victorian Agency Referrals

We are a progressive, full service,
commercial law firm based in the heart of
Melbourne’s CBD.

Our state-of-the-art offices and meeting
room facilities are available for use by
visiting interstate firms.

Litigation

Uncertain of litigation procedures in
Victoria? We act as agents for interstate
practitioners in all Victorian Courts and
Federal Court matters.

Elizabeth T: 03 9321 7864
Guerra-Stolfa EGuerra@rigbycooke.com.au

Rob Oxley T: 03 9321 7818
ROxley@rigbycooke.com.au

Property

Hotels | Multi-lot subdivisions | High
density developments | Sales and
acquisitions

Michael
Gough

T: 03 9321 7897
MGough@rigbycooke.com.au

NOTE TO PERSONAL INJURY ADVERTISERS

The Queensland Law Society advises that it can
not accept any advertisements which appear to be
prohibited by the Personal Injuries Proceedings
Act 2002. All advertisements in Proctor relating
to personal injury practices must not include any
statements that may reasonably be thought to be
intended or likely to encourage or induce a person
to make a personal injuries claim, or use the
services of a particular practitioner or a named law
practice in making a personal injuries claim.




SYDNEY & GOLD COAST AGENCY WORK

Sydney Office:

Level 14, 100 William St, Sydney
Ph: 02 9358 5822

Fax: 02 9358 5866

Gold Coast Office:

Level 4, 58 Riverwalk Ave, Robina
Ph: 07 5593 0277

Fax: 07 5580 9446

All types of agency work accepted

» CBD Court appearances

* Mentions

» Filing

Quotes provided. Referrals welcome.

Email: info@adamswilson.com.au

BEAUDESERT - AGENCY WORK
Kroesen & Co. Lawyers
Tel: (07) 5541 1776
Fax: (07) 5571 2749
E-mail: cliff@kclaw.com.au

All types of agency work and filing accepted.

SOUTHERN GOLD COAST; and
TWEED SHIRE
— AGENCY/REFERRAL WORK

Level 2, 75-77 Wharf Street, Tweed Heads
Ph: 07 — 5536 3055; Fax 07 — 5536 8782

All types of agency/referral work accepted.
» Appearances
= Mentions
n  Civil
»  Family
» Probate
= Conveyancing/Property
»  General Commercial

Conference room available.
e-mail: admin@wilsonhayneslaw.com.au

MICHAEL WILSON
BARRISTER
Advice Advocacy Mediation.

BUILDING &
CONSTRUCTION/BCIPA

Admitted to Bar in 2003.
Previously 15 yrs Structural/
Civil Engineer & RPEQ.

Also Commercial Litigation,
Wills & Estates, P&E & Family Law.

Inns of Court, Level 15, Brisbane.

(07) 3229 6444 / 0409 122 474
www.15inns.com.au

McCarthy Durie Lawyers is interested in
talking to any individuals or practices that might
be interested in joining MDL.

MDL has a growth strategy, which involves
increasing our level of specialisation in specific
service areas our clients require.

We are specifically interested in practices,
which offer complimentary services to our
existing offerings.

We employ management and practice
management systems, which enable our
lawyers to focus on delivering legal solutions
and great customer service to clients.

If you are contemplating the next step for your
career or your Law Firm, please contact

Shane McCarthy (CEO & Director) for a
confidential discussion regarding opportunities
at MDL. Contact is welcome by email
shanem@mdl.com.au or phone 07 3370 5100.

" SHANDTAYLOR

LAWYERS

Our firm is a full service property, commercial
and commercial dispute resolution law firm,
which provides high quality, timely and
practical legal services to a broad range of
clients.

We are planning for the future growth of our
firm and we are interested in having a
discussion with a compatible small practice
or practice group looking for opportunities
to develop their practice.

Our use of the latest file management
technologies enables us to deliver our

legal services in an efficient and cost
effective manner.

We pride ourselves on providing an enjoyable
and pleasant workplace which offer staff a
suitable work-life balance.

If you are interested in exploring the possibility
of joining our team, please contact our
Managing Partner, Rod O’Sullivan on phone
07 3307 4568 for a confidential discussion.

POINT LOOKOUT BEACH RESORT:

Very comfortable fully furnished one bedroom
apartment with a children’s Loft and 2 daybeds.
Ocean views and pool. Linen provided.

Whale watch from balcony June to October.
Weekend or holiday bookings.

Ph: (07) 3415 3949

www.discoverstradbroke.com.au

POINT LOOKOUT - NTH STRADBROKE
4 bedroom family holiday house.

Great ocean views and easy walking
distance to beaches.

Ph: 07- 3870 9694 or 0409 709 694

Casuarina Beach - Modern Beach House
New architect designed holiday beach house
available for rent. 4 bedrooms + 3 bathrooms
right on the beach and within walking distance
of Salt at Kingscliff and Cabarita Beach. Huge
private deck facing the ocean with BBQ.

Phone: 0419 707 327

COMMERCIAL OFFICE SPACE

46m? to 536m? — including car spaces for lease
Available at Northpoint, North Quay.

Close proximity to new Law Courts.

Also, for sale a 46m? Commercial Office Unit.
Please direct enquiries to Don on 3008 4434.

OFFICE TO RENT

Join a network of 250 Solicitors and Barristers.
Virtual and permanent office solutions

for 1-15 people at 239 George Street.

Call 1800 300 898 or email
enquiries@cpogroup.com.au

JIMBOOMBA PRACTICE FOR SALE

The practice was established in 1988 and is
well-known in the area. The work is mainly
conveyancing, wills and estates and some
commercial and family law. Fee income for 16/17
financial year was $219,851. 16 boxes

of safe custody packets. The price is $45,000 incl
all WIP. Vendor finance may be available for the
right person. Drive against the traffic! Contact

Dr Craig Jensen on 07 3711 6722.

NOTE TO PERSONAL INJURY ADVERTISERS

The Queensland Law Society advises that it can
not accept any advertisements which appear to be
prohibited by the Personal Injuries Proceedings
Act 2002. All advertisements in Proctor relating
to personal injury practices must not include any
statements that may reasonably be thought to be
intended or likely to encourage or induce a person
to make a personal injuries claim, or use the
services of a particular practitioner or a named law
practice in making a personal injuries claim.
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LAW PRACTICES

FOR SALE

City Fringe $600k+WIP

General Practice, 2 offices estab’ 40yrs.
Gross fees 6 mths to Dec’ circa $725k
with $300k net. Seller will stay if req’
Brisbane Northside $235k+WIP
Conv, Family, W/Estates, Commercial.
Gross $730k Nett in 2017 of $231k (PEBIT).
Est 20 yrs. Great location, easy parking
Gold Coast $175k +WIP + F/Hold

SOLD

Sunshine Coast $690k+WIP +F/Hold
Conv, Family, Wills/Estates, Comm Lit.
Gross $870k Nett $530k (PEBIT). Great
Main Rd position, Freehold $670k + GST
Brisbane Southside $295k+WIP
General practice. Estab over 30 years.
2017 gross $900k. Nett $244k (PEBIT).
Great location, experienced staff in place.
Nth Coast Regional Gity $110k +WIP
Estates, Commercial, Local Govt & Lit.
Great 1st practice. Serviced office, no
staff. 2016 gross $275k Nett $207k
Westem QId $170k WIP +F/Hold
General Practice + Tax. Can be sold
separately. Gross $670k Nett $148k.
Exp staff in place. Freehold $150k
Tropical North Qld Ci 190k+WIP
Family, W/Estates, Conv, P.I. Criminal.
Gross fees $780k Nett $194k PEBIT.
Three solicitors + exp’ support staff.

Details available at:
www.lawbrokers.com.au

peter@lawbrokers.com.au

Call Peter Davison
07 3398 8140 or 0405 018 480

Toowoomba Law Practice for Sale

Commenced over 30 years ago. This is a
fantastic opportunity to purchase an established
business which is based on conveyancing and
wills and estates. There is a strong ongoing
clientele. Available for $120,000.00 plus

WIP. Great position with plenty of parking.

The premises can also be purchased - a great
investment in itself.

Please phone Terry Finn 0407 078 388
for details.

terry@regattasales.com.au
Regatta Sales Pty Ltd
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GOLD COAST PRACTICE FOR SALE

Established in 2011, this well-known firm is
focused on commercial, corporate, employment
and litigation matters. Over the past 4 years,
average fee income was $892,355 and average
profit $343,132. Strong established business
client relationships with consistent and on-going
regular work. No fixed long-term liabilities and
solid potential for maintainable earnings and
growth of practice. Quality client base with
prospects of continued support and business
referral from the firm’s existing principal.

Forward initial expressions of interest to:
deadpoets9801@gmail.com

PORTA LAWYERS
Introduces our
Australian Registered Italian Lawyer
Full services in ALL areas of Italian Law

Fabrizio Fiorino
fabrizio@portalawyers.com.au
Phone: (07) 3265 3888

Providing legal cost solutions -
the competitive alternative

Short form assessments | Objections
Cost Statements | Itemised Bills
Court Appointed Assessments

Luke Randell LLB, BSc | Solicitor & Court
Appointed Cost Assessor
Admitted 2001

(07) 3256 9270 | 0411 468 523
www.associateservices.com.au
associateservices1@gmail.com

Drafting of Costs Statements and
short form assessments.
Competitive rates and prompt service.

Can arrange courier service to collect and
return your files.

Kath Mitton | 0447 991 402
kmlegalcosts@outlook.com
www.kmlegalcosts.com

Practice Management Software

TRUST | Time | Fixed Fees | INVOICING |
Matter & Contact Management |
Outlays | PRODUCTIVITY | Documents |
QuickBooks Online Integration |
Integration with SAI Global
Think Smarter, Think Wiser...
www.WiseOwlLegal.com.au
07 3106 6022
thewiseowl@wiseowllegal.com.au

ROSS McLEOD

Willing to travel anywhere in QId.

Admitted 30 years with many years as Principal
Ph 0409 772 314
ross@locumlawyerqgld.com.au
www.locumlawyerqld.com.au

Greg Clair

Locum available for work throughout
Queensland. Highly experienced in personal
injuries matters. Available as ad hoc consultant.

Call 3257 0346 or 0415 735 228
E-mail gregclair@bigpond.com

JIM RYAN LL.B (hons.) Dip L.P.

Experienced solicitor in general practice as
Principal for over 30 years - available for

locum services/ad hoc consultant in the
South East Queensland area.

Phone: 0407 588 027

Email: james.ryan54@hotmail.com

ALDO BURGIO B.Juris LL.B

30 years plus experience, many years as
Principal.

Available as a Locum/Consultant throughout
Queensland.

0413 210 033
burgioaldo@gmail.com

Phone:
Email:

KARL MANNING
LL.B Nationally Accredited Mediator.

Mediation and facilitation services across all
areas of law.

Excellent mediation venue and facilities
available.

Prepared to travel.
Contact: Karl Manning 07 3181 5745
Email: info@manningconsultants.com.au



Mediation continued

COMMERCIAL MEDIATION - EXPERT
DETERMINATION - ARBITRATION
Stephen E. Jones

MCIArb (London) Prof. Cert. Arb. (Adel.)
All commercial (e.g. contractual, property,
partnership) disputes resolved,

quickly and in plain English.
stephen@stephenejones.com

Phone: 0422 018 247

Queensland Law Society holds wills and
other documents for clients of former law
practices placed in receivership. Enquiries
about missing wills and other documents
should be directed to Sherry Brown or Glenn
Forster at the Society on (07) 3842 5888.

Would any person or firm knowing the
whereabouts of the last will and testament of
ANSELMA JUNIO MARVEGGIO late of 292
Cruz Herrera Street, Brgy. 56, San Roque,
Cavite City, Cavite, Philippines who died on the
13th day of May 2014, please contact Chantelle
Moore, Solicitor, Scammell & Co Solicitors,

235 St Vincent St, Port Adelaide, SA, 5015.
Telephone: (08) 8447 4466. Fax: (08) 8341
1566. Email:cmoore@scammell.com.au.

Would any person or firm holding or knowing
the whereabouts of a Will of the late Valerie
Isobel Carol Collins of 1/21 Chaplin Crescent,
Oxenford, Queensland 4210, born 14 May 1937
and deceased on 27 April 2017, please contact
Emanuel Refenes Solicitor at email address
ersolicitor@gmail.com

NOEL BARRY HOBBS (DECEASED)

Would any person or firm holding or knowing
the whereabouts of any original Will of NOEL
BARRY HOBBS late of 68 Monmouth Street,
Eagleby, Queensland who died on 21 May 2017
please contact SPINK LEGAL PO Box 256
Aspley QLD 4034, telephone (07) 3999 9000 or
email admin@spinklegal.com.au within 14 days
of this notice.

Would any person or firm holding or knowing
the whereabouts of a will for the late Peter
Reginald Melton of 5 Ethion Drive Regents
Park date of birth 04/12/1966 death date
01/11/2017, please contact Anthony Melton on
0430874145 or anthony-melton@hotmail.com

NOTE: CLASSIFIED ADVERTISEMENTS

Unless specifically stated, products and services
advertised or otherwise appearing in Proctor are
not endorsed by Queensland Law Society.

Classifieds

Office relocation

THE DEPARTMENT OF TRANSPORT AND
MAIN ROADS (Qld) Legal Services Unit
has relocated to Floor 8, 61 Mary Street,
Brisbane QLD 4001. The Department’s
telephone (3066 7014) and facsimile (3066
7022) details remain unchanged. Please note
the effect of the Crown Proceedings Act 1980
(Qld) remains unchanged with respect to
documents required to be served on the Crown
for the purposes of or in connection with a
proceeding by or against the Crown.

Queensland
Government

Wanted to buy

Purchasing Personal Injuries files

Jonathan C. Whiting and Associates are
prepared to purchase your files in the areas of:

* Motor Vehicle Accidents

* WorkCover claims
» Public Liability claims

Contact Jonathan Whiting on
07-3210 0373 or 0411-856798

back to contents

CPD year end

The end of the CPD year is fast approaching
and QLS has an extensive offering of CPD
sessions available on-demand to view online
either at work, home or on mobile devices.

Shop before 31 March

Queensland
»l-:
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A visit to Daylesford in Victoria took
me to Sault Estate — a 50.5-hectare
estate with a stone homestead and
thousands of lavender bushes, so
named after a town in Vaucluse in
the Provence-Alpes-Cote d’Azur
region of south-eastern France.

The onsite restaurant, Sault Restaurant,
offers both seasonal tasting and a la carte
menus, and seeks wherever possible to
source its ingredients from local organic
farms or its own kitchen gardens.

For the first course of the evening, | selected
the grilled octopus, confit potatoes, squid ink
aioli, edamame and paprika oil (top right).

As | delicately popped a potato confit with
squid ink aioli into my mouth, the magic started
offsetting the chargrilled flavoured octopus
perfectly. Despite the tubular aesthetic of the
octopus, it was by no means chewy as one
might have anticipated. The octopus was, in

a word, delicious. Whilst | did not enjoy ‘the
dance’ with the edamame beans, as they
refused to cooperate with my fork play, the
dish was a definite winner, and original at that.
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As | delighted in this first dish, humming
along to the melodies of French artists —
think Edith Piaf — and allowing my locally
sourced shiraz to aerate, | drank in the simply
divine view before me as the sun set and
delicate fairy lights emerged draped over the
restaurant balcony. There was a dark wood
chapel and perfectly manicured lawns lined
with all varieties of trees alongside the dam.
To my left was a sweeping view of lavender
as far as the eye could see.

Next up was the lamb two ways: lamb
shoulder slow-cooked for 48 hours and lamb
loin atop asparagus with a dollop of sour
cream (fower right).

Whilst the offering of meats cooked in more
than one manner is on trend, in my view it
has the tendency to have the opposite effect
to that intended — to showcase the meat.
Invariably, the diner will favour one form over
the other which, in turn, will affect the diner’s
overall impression of the dish.

| digress. The sour cream was, in my view,

a necessary companion to the slow-cooked
meat which validated its position on the plate
despite appearing an odd ingredient at first
blush. The lovely bulbous asparagus was nicely
cooked in a no-fuss manner, showcasing its
old-fashioned goodness. The loin was cooked

by Dominique Mayo

perfectly, with a lovely crusty exterior, so | didn’t
dare place any sour cream on the loin as that
would have been totally misplaced! Ultimately,
this was a dish with slight bipolar tendencies
but tasty all the same.

For the third and final course of the evening,
| opted for the Sablé Breton, lemon curd,
barbecued pineapple, sorbet and pink
peppercorn meringue.

The meringue was presented in a grissini-

like fashion with dusted pink peppercorns
positioned at random, and the sablé biscuit
formed only the base of the dessert. There
was a certain fierceness to this dessert — the
result of the mélange of the lemon curd and the
barbecued pineapple. There was seemingly no
respite between mouthfuls of lemon curd and
pineapple, in alternation, and | grew concerned
the consequence of this would be my inability
to finish the dish. Whilst the lemon curd

was true to self, the acidity of the dish was,
ultimately, more than | could bear.

As | departed the restaurant, | determined
that on my next visit | would opt for the
signature dessert, the chocolate délice with
raspberries, raspberry sorbet and a pistachio
and raspberry macaron.

Dominique Mayo is a senior lawyer at Clayton Utz.



Cheap Tuesday
can be every day

with Matthew Dunn

Not all expensive wine is good
wine, and not all competitively
priced wine is rubbish.

Now is a good time to keep this in mind, as
the chances are that the heady excesses
of the holiday season have seen our
‘champagne budget’ reduced to something
far less inspiring.

[t's a shame that liquor merchants can’t
follow the retail food outlets that offer ‘cheap
Tuesday’ bargains, but all is not lost.

While the ‘big brand’” wines retain mid to
high positioning in terms of quality and price,
many stockists now sell ‘own brand’ wines
which are high on value and low on price.

Recently, the most notable was the ALDI
wine that broke the internet. News travelled
fast that the $6.99 ALDI One Road South
Australia and Heathcote Shiraz 2016 had
won a gold medal at the Great Australian
Shiraz Challenge (a fine wine show chaired by
Alister Purbrick of Chateau Tahbilk fame).

While the internet and news media had
trouble deciphering what that win actually

meant, sometimes saying it was top prize
or that the ALDI wine won the show — the
truth was not quite so golden, but still very
impressive for a wine at that price point.

As it happened in the 2017 competition,
there were 386 entries with 44 gold medals
awarded, 73 silver and 164 bronze awards.
While not alone in its success, it is worth
reflecting that the $6.99 wine not only took
a gold medal but was competing in a field
of wines where the “average recommended
retail price of all entries was $54”.1

Sadly, due to Queensland’s anachronistic
liquor licensing laws, enthusiasts will need
to venture to New South Wales to stock up.

While the ALDI wines have had some show
successes, all the major outlets have their
‘own brand’ wines and generally the quality is
good for the money.

Wine Experience in Rosalie in Brisbane

is notable for having led the quality ‘own
brand’ selection for nearly 15 years selling
what it terms ‘quality cleanskins’. This same
approach now underpins many wine and
beer lines sold through the various major
supermarket-owned vendors.

Another good place to fill the table on ‘cheap
Tuesdays’ is wine from the various online
vendors or auction sites. Of them all, the best
bargains are still available from Grays Wine
auctions (grayswine.com). Stalwarts like
Pirramimma Eight Carat Australian sparkling
wine still regularly go for $64 a case of 12
(plus premium plus delivery), making it land
at your doorstep for the incomparable $7.20
a bottle. This compares very favourably with
the $16 RRP.

On the subject of sparkling, ‘cheap Tuesday’
needs fizz and some enterprising souls have
come up with enterprising suggestions to lift
the mood. However, try these at your own risk!

Fill a fridge built-in water dispenser with
sparkling wine and enjoy chilled fizz from the
tap on the front of the fridge door!

Chill a cheap white wine down low and then
carbonate in a SodaStream to produce your
own fizz (slowly or the bottle may explode).

The tasting Two examples of cheap and cheerful were examined
for the betterment of society.

The first was the ALDI One Road South
Australia and Heathcote Shiraz 2016,
which was an impenetrable purple black
colour. The nose was distinct white pepper
and black juicy currants. The palate was
soft and ripe with red berry fruits and

a tannic red currant tang. It was ideal
approachable full-style red wine.

The second was the Chalkboard 2014
Barossa Valley SA Shiraz, which was deep
dark ruby black in colour and had a nose of
plums and restrained red fruits. The palate
was ripe red damson plum and a distinct
vein of vanilla and cigar box on the mid
palate, which was very pleasing for

the price point of ten dollars.

Verdict: The ALDI offering was an award winner and had an edge of sophistication over the
Chalkboard, but the purity of the vanilla in that wine was quite remarkable for its price point.

back to contents

@

Matt Dunn is acting chief executive officer and
government relations advisor at Queensland Law Society.
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Across

3 High Court decision which by majority
held that failure to provide an opportunity
to respond to prejudicial material made
to a decision maker was a failure to afford
procedural fairness, .... v West. (4)

5 Former lawyer turned host of Deal or No Deal
and The Chase Australia, Andrew .’....... 6)

6 Attributed vicariously; meant, as in
a defamatory allegation. (6)

9 Anorder granting ....... to apply enables
further orders to be made which are
necessary to implement and give effect
to the principal relief granted. (7)

1

-

The legal presumption which provides that
public and official acts have been properly
performed and that public officers have
been properly appointed. (10)

12 The name of English backpacker Peter
Falconio’s girlfriend who escaped his killer,
Joanna ..... (4)

13 A custom, especially one having
legal force. (10)

15 The primary purpose of probation
and parole. (14)

18 Cases of precedential value. (10)
20 Criminal informant. (slang) (3)

22 Supervised parental time often occurs
ata....... centre. (7)

23 Mokbel’s nickname, ‘... Tony’. (3)

26 Part or share, generally half, usually
applied to real estate title holdings. (6)

28 Tom Cruise played Lt Dan ...... in A Few
Good Men. (6)

29 Reasoning leading to valid solutions,
coined initially in relation to Detective
Sherlock Holmes. (13)

30 Care for and feed animals for payment. (4)

31 A definite fractional share, usually applied
when dividing and distributing a deceased
estate or trust assets. (7)

32 Sir Garfield Barwick replaced Sir Owen .....
as Chief Justice of the High Court. (5)

Down

1 Aline indicating a boundary; dispense
justice, especially harsh punishment. (4)

2 Former Brisbane Family Court judge. (4)

4 Rumpole’s wife Hilda was often referred
to as ‘She Who Must be ...... N©)

7 Stipulate, as a rule. (9)
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By John-Paul Mould, barrister

jpmould.com.au

8 Fee simple. (8)
9 Written defamation. (5)
10 Female author of a will. (9)

14 The number of chapters of the
Australian Constitution. (5)

16 A Form 2A under the Uniform Civil
Procedure Rules is the approved form

foran.......... claim. (10)
17 The ‘Postcard Bandit’, Brenden
James ....... ©6)

19 “Three lawyers tongues, turn’d inside out,
Wi’ lies seam’d like a beggar’s clout” is a line
from Robert Burns’ poem, Tam ."........ 8

i

20 John Wood played a magistrate in ........ .
Rules. (9)

21 Barton, O’Connor, Isaacs, Higgins, Latham,
Barwick, Murphy and ......... were all both
justices of the High Court and members of the
Australian Parliament during their careers. (9)

24 A court must not order a grant of intestacy
within ...... days after death unless urgent
circumstances justify doing so. (6)

25 Caught in the act of committing an offence,
in flagrante ........ (Latin) (7)

27 Ajury is a tribunal of ..... (4)
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So, could vegetarianism really be genetic?

Somewhere along the line, while

| was apparently not watching, my
children began to develop opinions
about things.

| wasn’t particularly prepared for this as,

in my recollection back when | was a kid

not long after the solar system formed from

a whirling cloud of dust, children didn’t have
opinions on things. Or, to be more accurate,
we had opinions but they weren’t especially
useful as they didn’t have the slightest effect
on what happened to us.

For example, my brother and | were quite
firmly of the opinion that Brussels sprouts
were not food. In fact, we held the suspicion
that they may well have been droppings

of some strange and repugnant animal of
the Australian Outback, which should have
become extinct long ago but hadn’t because
Indigenous Australians were far too clever

to eat anything that tasted so despicable

(at least going by the taste of its droppings).

Indeed, it did cross our minds that the first
settlers had asked the Indigenous people
if you could eat Brussels sprouts, and the
Indigenous people had managed to keep
a straight face long enough to say, “sure
mate, eat them and they keep bunyips
away!” and had been wetting their pants
laughing about it ever since.

These strongly held and persuasively argued
opinions, backed up by the fact that Brussels
sprouts have the same overall look, feel and
taste of a squash ball dunked in green paint,
did not result in us avoiding the consumption
of Brussels sprouts.

My dad was of the view that we ate whatever
mum put on the plate, and that meant we
ended up eating bags of them. | am not sure
it was particularly cost-effective for mum
and dad though, because our method for
consuming them involved adding about a
third of a litre of tomato sauce per sprout
(this replaced the previous method — rolling
them under the couch we were hiding behind
while watching Dr Who — which was discovered
far sooner than we had anticipated).

Anyway, my kids have opinions on things
(including food) and ignoring them has proven
much harder than my dad made it look.
This means that there is now occasionally
an argument in our kitchen focused around
what we should eat, similar to the way there is
occasionally an argument in parliament about
whether or not politicians are, technically,
citizens of this country (which is Australia,

in case you were wondering).

| find the argument about citizenship odd,
because it should be pretty easy to determine
whether or not you are Australian, by the way
you answer these two questions: Is it ever
OK for England to win the Ashes? Should

the AFL be able to force Australian cricket
grounds to use drop-in wickets so that AFL
players do not break a nail while doing each
other’s hair, which as far as | can tell is what
they do during the game?

The correct answer to both of these
questions is obviously no, because:

¢ Alistair Cook got a double-century on a drop-
in wicket in Melbourne, and | think we can all
agree that Poms scoring double-centuries
is a bad thing — maybe not as bad as global
warming, but certainly on a par with having
to listen to Bono talk about global warming —
and should not be allowed, and

¢ England having the Ashes is like NSW holding
the State of Origin shield — an offence against
nature similar to the sort of imbalance in The
Force that lead to the rise of evil creatures in
the Star Wars universe such as Darth Vader,
Snoke and Jar Jar Binks.

Thus, as long as you answer both of
those questions in the negative, you
are an Aussie — citizenship issue solved
and without the need for constitutional
amendment (you’re welcome).

Anyway, | digress (and at a post-grad level!)
and return to the arguments about food.
These have been exacerbated of late by

the fact that my daughter has become a
vegetarian. At the outset (he says, halfway
through the column) | should say that | have
nothing against vegetarianism, and my brother
and father are both vegetarian, which means
this defect — er, propensity — could be genetic.

by Shane Budden

[t may be that some people possess a gene
variant which allows them to resist bacon,
because otherwise being vegetarian would
be torture. In fact, | suspect that most
vegetarians spend a good 70% of their
waking hours supressing bacon cravings.
We may never know how much vegetarian
violence is due to bacon rage, but apropos
of nothing | note that Hitler was a vegetarian
(NB: ‘apropos of nothing’ is how articulate,
self-respecting people say “just sayin’”).

(Note to vegetarians enraged by reading this:
Put down the potato peeler you carved from
a piece of old growth deadfall using a knife
made from recycled plastic bottles. | am
aware of the existence of bacon substitutes
like ‘not bacon’ but as you well know it is
made by pummelling Brussels sprouts until
they lose their colour, and if it was edible
and tasted anything like bacon you wouldn’t
have picked up the peeler in the first place.)

This would not be so bad, except my

son takes the position that, had the flying
spaghetti monster wanted us to eat
vegetables, she would have made them taste
like meat. This means that dinner time can
resemble question time in parliament, except
that my children are intelligent, articulate and
capable of stringing words together to make
sentences and coherent arguments. On the
plus side, | now understand why my parents
allowed the sauce option.

(Note to people who are already writing
letters to the editor pointing out that | am

an idiot because Brussels sprouts were
introduced to Australia by Europeans: | know
that, but my primary school self didn’t. So

if you want to write letters telling me | am
stupid, write them to the 1977 me; while you
are at it, tell me to invest in Microsoft and
remind me to tighten the handlebars on my
BMX before every ride. Long story, but it goes
some way to explaining my photo above.).

© Shane Budden 2018. Shane Budden is a
Queensland Law Society ethics solicitor.
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DLA presidents

District Law Associations (DLAs) are essential to regional

development of the legal profession. Please contact your
relevant DLA President with any queries you have or for
information on local activities and how you can help raise
the profile of the profession and build your business.

Bundaberg Law Association
Payne Butler Lang Solicitors

2 Targo Street Bundaberg Qld 4670
p 07 41328900 f07 4152 2383

Nicole McEldowney

nmceldowney@pbllaw.com

Central Queensland Law Association
Legal Aid Queensland, Rockhampton
CQLA mail: PO Box 733, Rockhampton Q 4700

p 07 3917 6708 stephanie.nicholas@legalaid.qld.gov.au

Stephanie Nicholas

Downs & South-West District Law Association Bill Munro
Munro Legal
PO Box 419, TOOWOOMBA, QLD 4350

p 07 4659 9958 f 07 4632 1486 bill@munrolegal.com

Far North Queensland Law Association
Wuchopperen Health

13 Moignard Street Manoora Qld 4870
p 07 4034 1280

Spencer Browne

sbrowne@wuchopperen.com

Fraser Coast Law Association Rebecca Pezzutti
BDB Lawyers, PO Box 5014 Hervey Bay Qld 4655
p 07 41251611 f07 41256915 rpezzutti@bdblawyers.com.au

Gladstone Law Association

V.A.J. Byrne & Co Lawyers

148 Auckland Street, Gladstone QId 4680
p 07 49721144 07 49723205  kdevney@byrnelawyers.com.au

Kylie Devney

Gold Coast Law Association

Maurice Blackburn Lawyers

Lvl 3, 35-39 Scarborough Street Southport Qld 4215
p 0755611300 f0755712733 AMorgan@mauriceblackburn.com.au

Anna Morgan

Gympie Law Association Kate Roberts
CastleGate Law, 2-4 Nash Street, Gympie Qld 457

p 07 5840 5666 f 07 5480 5677 kate@lesc.com.au

Ipswich & District Law Association Justin Thomas
Fallu McMillan Lawyers, PO Box 30 Ipswich Qld 4305
p 07 32814999 f07 3281 1626 justin@daleandfallu.com.au

Logan and Scenic Rim Law Association Michele Davis
Bennett & Philp Lawyers
GPO Box 463, Brisbane Qld 4001

p 07 3001 2960 md@micheledavis.com.au

Mackay District Law Association Kate Bone
Beckey, Knight & Elliot, PO Box 18 Mackay Qld 4740

p 07 4951 3922 07 4957 2071 kate@bke.net.au

Moreton Bay Law Association
Family Law Group Solicitors

PO Box 1124 Morayfield Qld 4506
p 07 5499 2900 fO07 5495 4483  hayley@familylawgroup.com.au

Hayley Cunningham

North Brisbane Lawyers’ Association Michael Coe
Michael Coe, PO Box 3255 Stafford DC QId 4053

p 07 3857 8682 f07 3857 7076 mcoe@tpg.com.au

North Queensland Law Association Julian Bodenmann
Preston Law, 1/15 Spence St, Cairns City Qld 4870
p 07 4052 0717 jbodenmann@prestonlaw.com.au

North West Law Association Jennifer Jones
LA Evans Solicitor, PO Box 311 Mount Isa Qld 4825

p 07 4743 2866 07 4743 2076 jones@laevans.com.au

South Burnett Law Association
Kelly & Frecklington Solicitors

44 King Street Kingaroy Qld 4610
p 07 41622599 {07 4162 4472

Caroline Cavanagh

caroline@kfsolicitors.com.au

Sunshine Coast Law Association
Pippa Colman & Associates

PO Box 5200 Maroochydore Qld 4558
p 07 5458 9000 f 07 5458 9010

Pippa Colman

pippa@pippacolman.com

Southern District Law Association
Mitchells Solicitors & Business Advisors
PO Box 95 Moorooka Qld 4105

p 07 3373 3633 07 3426 5151

Bryan Mitchell

bmitchell@mitchellsol.com.au

Townsville District Law Association Rene Flores
Maurice Blackburn Lawyers
PO Box 1282 Aitkenvale BC Qld 4814

p 07 4772 9600 rflores@mauriceblackburn.com.au
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QLS
contacts

Queensland Law Society
1300 367 757

Ethics centre
07 3842 5843

LawCare
1800 177 743

Lexon
07 3007 1266

Room bookings
07 3842 5962

Interest
rates

%
(o
Interest rates will no longer
be published in Proctor.
Please visit the QLS website
to view each month’s updated
rates gls.com.au/interestrates

Direct queries can also be sent
to interestrates@qls.com.au.

Crosgword
solution

»
From page 54

Across: 3 Kioa, 5 O’Keefe,
6 Imputed, 9 Liberty, 11 Regularity,

12 Lees, 13 Consuetude,

15 Rehabilitation, 18 Comparable,

20 Rat, 22 Contact, 23 Fat, 26 Moiety,
28 Kaffee, 29 Ratiocination, 30 Ears,
31 Aliquot, 32 Dixon.

Down: 1 Mere, 2 Bell, 4 Obeyed,

7 Prescribe, 8 Freehold, 9 Libel,

10 Testatrix, 14 Eight, 16 Employment,
17 Abbott, 19 O’Shanter, 20 Rafferty’s,
21 McTiernan, 24 Thirty, 25 Delicto,
27 Fact.

QLS Senior
Counsellors

Senior Counsellors are available to provide confidental
advice to Queensland Law Society members on any
professional or ethical problem. They may act for a
solicitor in any subsequent proceedings and are available
to give career advice to junior practitioners.

Brisbane Suzanne Cleary 07 3259 7000
Glen Cranny 07 3361 0222
Peter Eardley 07 3238 8700
Peter Jolly 07 3231 8888
Peter Kenny 07 3231 8888
Dr Jeff Mann 0434 603 422
Justin McDonnell 07 3244 8000
Wendy Miller 07 3837 5500
Terence O'Gorman AM 07 3034 0000
Ross Perrett 07 3292 7000
Bill Potts 07 3221 4999
Bill Purcell 07 3198 4820
Elizabeth Shearer 07 3236 3233
Dr Matthew Turnour 07 3837 3600
Phillip Ware 07 3228 4333
Martin Conroy 07 3371 2666
George Fox 07 3160 7779
Redcliffe Gary Hutchinson 07 3284 9433
Southport Warwick Jones 07 5591 5333
Ross Lee 07 6518 7777
Toowoomba Stephen Rees 07 4632 8484
Thomas Sullivan 07 4632 9822
Kathryn Walker 07 4632 7555
Chinchilla Michele Sheehan 07 4662 8066
Caboolture Kurt Fowler 07 5499 3344
Sunshine Coast Pippa Colman 07 5458 9000

Michael Beirne

Glenn Ferguson

07 5479 1500

07 5443 6600

Nambour Mark Bray 07 5441 1400
Bundaberg Anthony Ryan 07 4132 8900
Gladstone Bernadette Le Grand 0407129611
Chris Trevor 07 4972 8766
Rockhampton Vicki Jackson 07 4936 9100
Paula Phelan 07 4927 6333
Cannonvale John Ryan 07 4948 7000
Townsville Chris Bowrey 07 4760 0100
Peter Elliott 07 4772 3655
Lucia Taylor 07 4721 3499
Cairns Russell Beer 07 4030 0600
Anne English 07 4091 5388
Jim Reaston 07 4031 1044
Garth Smith 07 4051 5611
Mareeba Peter Apel 07 4092 2522

back to contents


http://www.rflores@mauriceblackburn.com.au

THE MARK OF AN EXPERT

Assert your reputation and
credibility as a leader by achieving
your Specialist Accreditation.

In 2018 QLS is offering the program in
Business Law | Commercial Litigation Law | Criminal Law
Personal Injuries Law | Workplace Relations Law | Immigration Law

As an Accredited Specialist you can:

* market yourself with a nationally recognised logo

e increase your credibility and profitability through new opportunities

e build your practice with client referrals

e raise your profile with people seeking legal advice through the Society’s Solicitor Referral List.

Apply now
o gls.com.au/specaccred @ specaccred@qls.com.au

¥

KEY DATES
29 March

Applications close

April-July
Briefing evenings
and assessments

Queensland

p Law Society.


http://www.qls.com.au/specaccred

Quickly create accurate
legal forms ano
documents

Reduce risk of errors by only
entering matter information once

Access to 6000+ automated and maintained legal forms
Your firm’'s own precedents can be easily automated
Up-to-date legal rates and charges in one place

Subscribe to over 5000 legally drafted

By Lawyers* precedents

To book an obligation-free demonstration:

1300 886 243 | sales@leap.com.au | www.leap.com.au/features/legal-content
Invest in LEAP for $239 per user per month (plus GST). *By Lawyers is a companion product of LEAP $45 per user per month (plus GST)
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